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1984  INDEX 


CALIFORNIA  LAWS  AND  OFFICIAL  DOCUMENTS  CITED 


ATTORNEY  GENERAL  OPINIONS 

30  Ops.  Cal.  Atty.  Gen.  294 

58  Ops.  Cal.  Atty.  Gen.  586 

63  Ops.  Cal.  Atty.  Gen.  290 


84-30 
84-29 
84-29 


CIVIL  CODE 

Section  51  et  seq. 
Section  660 


84-24 
84-28 


CODE  OF  CIVIL  PROCEDURE 
Section  2015.5 


84-30 


CONSTITUTION 

Article  XIIIA 


84-10 


EDUCATION  CODE 

Section  44962  et  seq, 


84-1 


ELECTIONS  CODE 

Section  10000 
Section  14000 


84-4 
84-4 


GOVERNMENT  CODE 


Section 
Section 
Section 
Section 
Section 
Section 


3500  et 
3502. 5 
3560  et 
3562(f) 
6257 
27200  el 


seq. 
seq. 

seq, 


84-22 
84-23 
84-22 
84-22 
84-19 
84-30 


LABOR  CODE 

Section 


222  and  224 


84-23 


PENAL 


CODE 

Section 

Section 

Section 

Section 

Section 


118 
594 
1203 
1203b 
1203  .  lc 


84-30 
84-24 
84-16 
84-16 
84-16 


PUBLIC  RESOURCES  CODE 

Section  30000  et  seq 


84-9 


SAN  FRANCISCO  LAWS  AND  OFFICIAL  DOCUMENTS  CITED 

ADMINISTRATIVE  CODE 

Section  1.16  84-28 

Section  5.1  et  seq.  84-8 

Section  5.5  et  seq.  84-8 

Section  6.46  84-13 

Section  10.39-2  84-16 

Section  16.90  through  16.93  84-23 

Section  18.9  84-5 

Section  31.01  et  seq.                              84.12 

CHARTER 

Appendix  "I"  84-21 

Section  2 . 101  84-5 

see  also     84-8 

Section  2.401  84-22 

Section  3.401  84-7 

Section  3 . 524  84-26 

Section  3.585  84-7 

Section  3 . 594  84-7 

Section  3.601  84-28 

Section  3.694  84-7 

Section  6.203  84-26 

Section  6.205  84-26 

Section  6.306  84-26 

Section  7 . 100  84-4 

see  also     84-22 

Section  7.200  84-13 

Section  7.306(a)  84-3 

Section  8. 105(a)  84-2 

Section  8. 105(h)  84-2 

Section  8 . 1 05 ( j )  84-2 

Section  8.300  84-29 

Section  8.324  84-18 

Section  8.360  et  seq.                              84-1 

Section  8.363  84-17 

Section  8.401  84-23 

Section  8.407  84-6 

see  also     84-23 

Section  9.103  84-4 

Section  145  84-18 

CITY  ATTORNEY  OPINION 

No.     73-143  84-17 

No.     74-47  84-26 

No.     75-83  84-2 

No.     76-61  84-18 

No.     79-37  84-2 

No.     81-59  84-12 


No.  82-4 

No.  83-10 

No.  83-45 

No.  83-70 

No.  84-6 


84-23 

84-28 

84-17 

84-5 

84-22 


CITY  PLANNING  CODE 

Section  102.11  and  260 
Section  295 


84-21 
84-21 


CIVIL  SERVICE  RULE 
Rule  22. 02B 


84-17 


FIRE  DEPARTMENT  RULES  AND  REGULATIONS 
Section  518 
Section  3807(c) 


84-11 
84-11 


PART  III 

Section  1004 .  16 


84-27 


PUBLIC  WORKS  CODE 

Section  140  et  seq 

Section  142 


see  also 


84-10 
84-15 
84-15 


RESOLUTION 

No.  973-77 


84-25 


UNITED  STATES  LAWS  AND  OFFICIAL  DOCUMENTS  CITED 

CODE  OF  FEDERAL  REGULATIONS 

Title  11  84-13 

Title  40,  Part  761  84-14 

UNITED  STATES  CODE 

Title  15,  Section  2601  et  seq.  84-14 

Title  16,  Section  1451  et  seq.  84-9 

Title  16,  Section  460bb  et  seq.  84-9 

Title  33,  Section  1284  84-15 

Title  42,  Section  1973  et  seq.  84-20 

FEDERAL  WATER  POLLUTION  CONTROL  ACT  OF  19  72, 
SECTION  204,  PUB . L .  92-500,  86  STAT.  835, 
AS  AMENDED  BY  THE  CLEAN  WATER  ACT  OF  1977, 
PUB.L.  95-217,  91  STAT.  1572;  PUB . L .  96-483, 

94  STAT.  2360  (1980);  PUB.L.  97-117, 

95  STAT.  1626  (1981) 

or 

CLEAN  WATER  ACT  (COMMON  TITLE)  33  U.S.C.  1284  (1984) 


CITY  ATTORNEY  OPINIONS  1984  SUBJECT  INDEX 

ADMINISTRATIVE  AFFAIRS 

Supervisors  may  offer  testimony  or 

submit  written  comments  to  the  City 

Planning  Commission  regarding  the 

Downtown  Plan  EIR  84-12 

AFFIDAVIT 

Declaration  under  penalty  of  perjury  may 

be  used  in  lieu  of  an  affidavit  otherwise 

required  by  law  in  certain  circumstances  84-30 

"AFFIDAVIT" 

Defined  Code  of  Civil  Procedure  Section  2003         84-30 

AGENCY  SHOP 

Fees  may  be  automatically  deducted  from 

wages  without  written  authorization  of 

each  individual  employee  84-23 

Service  fees  may  be  automatically  deducted 

from  wages  without  written  authorization  of 

each  individual  employee  84-23 

AGENCY  SHOP  FEES 

Automatic  deduction  from  employees'  paychecks        84-23 

AIRPORT 

Art  enrichment  proceeds  of  airport 

revenue  bonds  are  not  restricted  to  any 

specific  structure  within  the  jurisdiction 

of  the  Airports  Commission  84-3 

"AIRPORT" 

Defined  by  Resolution  No.  73-0065  of 

the  Airports  Commission  84-3 

AIRPORTS  COMMISSION 

"Special  counsel  for  temporary  purposes" 

Charter  Section  3.694  84-7 

AIRPORT  REVENUE  BONDS 

Art  enrichment  proceeds  are  not  restricted 

to  any  specific  structure  within  the 

jurisdiction  of  the  Airports  Commission  84-3 

ANNUAL  APPROPRIATION  ORDINANCE 

Controller  is  responsible  for  preparing 

draft  of  the  annual  appropriation 

ordinance  Charter  Section  6.203  84-26 


ANNUAL  APPROPRIATION  ORDINANCE 
SUPPLEMENTAL  APPROPRIATION 

Controller  responsible  for  preparing 

requests  for  supplemental  appropriations  84-26 

APPROPRIATION 

Annual  appropriation  ordinance  to  be  prepared 

by  the  Controller  Charter  Section  6.203  84-26 

Supplemental  appropriation  request  to  be 

prepared  by  the  Controller 

Charter  Section  6.306  84-26 

ART  COMMISSION 

Airport  Revenue  Bond  proceeds  for  art 

enrichment  are  not  restricted  to  any 

specific  structure  within  the  jurisdiction 

of  the  Airports  Commission  84-3 

Care  and  preservation  of  works  of  art 

belonging  to  the  city  Administrative 

Code  Section  1.16  84-28 

Press  Room  mural  is  a  work  of  art  within 
Charter  Section  3.601  under  the  care  and 
protection  of  the  Art  Commission  84-28 

ART  ENRICHMENT 

Airport  Revenue  Bond  proceeds  for  art 

enrichment  are  not  restricted  to  any 

specific  structure  within  the  jurisdiction 

of  the  Airports  Commission  84-3 

BIDS 

Democratic  National  Convention  Committee 

contract  for  temporary  construction  and 

production  management  work  is  legally  binding 

although  the  bid  process  was  suspended 

and  the  contract  negotiated  83-13 

Election  materials  purchase  procedure  84-4 

BILINGUAL  ELECTION 

see 
ELECTION 

Bilingual  .  .  . 

Multilingual  .  .  . 


BIRRER,  DONALD  J.,  EXECUTIVE  DIRECTOR, 
CLEANWATER  PROGRAM,  ADDRESSEE 

General  fund  monies  may  not  be  used  to 

finance  emergency  repairs  to  older  sewers  84-25 

BONDS 

General  obligation  bonds  issued  for 

sewage  purposes  and  payment  of  interest 

and  redemption  84-10 

General  obligation  bonds,  pre-1976, 
redemption  costs  can  be  funded  with 
general  fund  monies  84-25 

Redemption  costs  of  pre-1976  general 

obligation  bonds  can  be  funded  with 

general  fund  monies  84-25 

Sewer  bonds  and  payment  of  interest 

and  redemption  84-10 

BRITT,  HARRY,  MEMBER,  BOARD  OF  SUPERVISORS,  ADDRESSEE 
Ethnic  intimidation  and  institutional 
vandalism  may  not  be  prohibited  by  local 
ordinance  because  proposed  ordinance 
conflicts  with  state  law  84-24 

BROWN,  THAD,  TAX  COLLECTOR,  ADDRESSEE 
AND  MARY  I .  CALLANAN ,  TREASURER 

Business  tax  of  Part  III  Section  1004.16 

does  not  apply  to  Ellis  O'Farrell  Parking 

Corporation  84-27 

BUDGET 

Process  84-26 

BUSINESS  TAX 

Ellis  O'Farrell  Parking  Corporation  is 

not  subject  to  the  tax  imposed  on 

nonprofit  garages  by  Section  1004.16 

of  Part  III  84-27 

CALIFORNIA  COASTAL  ACT  OF  1976 

see 

PUBLIC  RESOURCES  CODE  SECTION  30000  ET  SEQ . 


CALIFORNIA  COASTAL  COMMISSION 

Great  Highway  Ocean  Beach  Improvement  Plan 

and  city  rights  and  privileges  particularly 

regarding  erosion  and  sewer  construction  84-9 

Lacks  direct  control  over  GGNRA  lands,  but 

an  activity  on  those  lands  that  "directly 

affects"  the  coastal  zone  must  be  consistent 

to  the  maximum  extent  practicable  with 

California's  coastal  zone  management  program         84-9 

Ocean  Beach  Great  Highway  Improvement  Plan 

and  city  rights  and  privileges  particularly 

regarding  erosion  and  sewer  construction  84-9 

CALIFORNIA  ENVIRONMENTAL  QUALITY  ACT 

Environmental  Impact  Report  and  its  purposes         84-12 

CALLANAN,  MARY  I.,  TREASURER,  ADDRESSEE 
AND  THAD  BROWN,  TAX  COLLECTOR 

Business  Tax  of  Part  III  Section  1004.16 

does  not  apply  to  Ellis  OFarrell  Parking 

Corporation  84-27 

CAMPAGNOLI,  FRED,  PRESIDENT,  WAR 
MEMORIAL  BOARD  OF  TRUSTEES,  ADDRESSEE 

Trustee  of  War  Memorial  who  is  also  a 

director  or  trustee  of  tenant  organization 

must  abstain  from  voting  on  matters 

directly  affecting  that  tenant  organization  84-2 

CAPITAL  EXPENDITURE 

Charter  Section  6.205  84-26 

"CAPITAL  IMPROVEMENT  PROJECTS" 

Defined  Controller  budget  instructions  84-26 

chief  administrative:  officer 

Art  works  that  are  permanently  affixed 

to  City  Hall  are  within  the  jurisdiction 

of  the  CAO  and  he  has  a  duty  to  protect  them         84-28 

Duty  to  take  reasonably  appropriate 

steps  to  protect  City  Hall  and  a  work  of 

art  on  the  premises  84-28 

Jurisdiction  over  City  Hall  with  the  duty 

to  protect  works  of  art  that  are 

permanently  affixed  to  that  structure  84-28 


Power  to  allow  the  Registrar  of  Voters 

to  purchase  election  materials  directly 

for  state  elections  without  proceeding 

under  the  purchasing  requirements  of 

Charter  Section  7.100  84-4 

Sewer  service  charge  rates  and  the  use 

of  general  fund  revenues  to  pay  a  portion 

of  the  residential  charges  84-15 

CITY  ATTORNEY 

Charter-mandated  attorney  for  the  Board 

of  Supervisors  and  they  may  not  hire 

private  counsel  unless  the  City  Attorney 

is  not  ready,  willing  and  able  to  provide 

them  with  legal  advice  and  representation  84-7 

Powers  and  duties   Charter  Section  3.401  84-7 

Public  powers  conferred  upon  the  City 

Attorney  are  held  in  trust  for  the  people 

and  the  city  of  San  Francisco  and  may 

not  be  delegated  to  others  unless  the 

charter  makes  provision  therefore  84-7 

CITY  EMPLOYEES 

Housestaff  assigned  to  S.F.  General 
Hospital  by  U.C.  Medical  School  are 
not  city  employees  84-22 

CITY  HALL 

Press  Room  mural  is  a  work  of  art  within 

Charter  Section  3.601  under  the  care 

and  protection  of  the  Art  Commission  84-28 

CITY  PLANNING  COMMISSION 

Decision  that  a  projects'  shadow  has 

significant  impact  is  appealable  to 

the  Board  of  Permit  Appeals  84-21 

Supervisors  may  offer  testimony  or 

submit  written  comments  to  the  City 

Planning  Commission  regarding  the 

Downtown  Plan  EIR  84-12 

CIVIL  SERVICE  CLASSIFICATION  H2  ?      I GHTER 
Veterans'  preference  for  Vietnam 
veterans  on  civil  service  examinations  84-18 


CIVIL  SERVICE  COMMISSION 

Grant  fund  programs  with  private 

nonprofit  agencies  are  not  personal 

services  contracts  within  scope  of 

civil  service  principles  84-29 

Jurisdiction  determined  by  relationship 

created  between  the  city  and  recipient 

where  federal,  state  or  city  monies  are 

used  to  fund  all  or  part  of  a  proposed  program       84-29 

Lacks  jurisdiction  to  review  grant 

awards  made  by  city  grant-giving 

agencies  to  private  nonprofit  agencies  84-29 

Salary  standardization  process  of 

Charter  Section  8.407  does  not  apply 

to  University  of  California  interns 

and  residents  at  S.F.  General  Hospital  84-6 

CIVIL  SERVICE  EXAMINATIONS 

Veterans'  preference  for  Vietnam 

veterans  on  civil  service  examinations 

under  Charter  Section  8.324  84-18 

CLEAN  WATER  ACT  (COMMON  TITLE) 
33  U.S.C.  1284  (1984) 

"COASTAL  ZONE" 

Defined  Federal  Coastal  Zone 

Management  Act  16  U.S.C.  1451  et  seq.  84-9 

COASTAL  ZONE 

Great  Highway  Ocean  Beach  Improvement  Plan 

and  city  rights  and  privileges  particularly 

regarding  erosion  and  sewer  construction  84-9 

Ocean  Beach  Great  Highway  Improvement  Plan 

and  city  rights  and  privileges  particularly 

regarding  erosion  and  sewer  construction  84-9 

COLLECTIVE  BARGAINING 

Students  excluded  from  collective 

bargaining  coverage  because  they  are 

"students"  under  federal  precedent  and 

state  policy  as  expressed  in  the  Higher 

Education  Employment  Act  84-22 

10 


COMMUNITY  COLLEGE  DISTRICT 

Certificated  and  classified  personnel 

are  eligible  to  continue  in  Health  Service 

System  while  on  an  approved  leave  of 

absence  without  pay  84-1 

Classified  and  certificated  personnel 

are  eligible  to  continue  in  Health  Service 

System  while  on  an  approved  leave  of 

absence  without  pay  84-1 

COMPETITIVE  BIDDING 

Architectural  services  contract  is  not 

subject  to  competitive  bidding  requirements  84-13 

Express  and  implied  exceptions  to 

competitive  bidding  requirements  to 

contract  for  production  management  and 

construction  of  temporary  facilities 

for  the  1984  Democratic  National  Convention  84-13 

Implied  and  express  exceptions  to 

competitive  bidding  requirements  to 

contract  for  production  management  and 

construction  of  temporary  facilities 

for  the  1984  Democratic  National  Convention  84-13 

Requirements  to  be  construed  fairly 

and  reasonably  with  sole  reference  to 

the  public  interest  and  in  light  of 

the  purposes  to  be  accomplished  84-13 

CONDON.  EMMET  D.,  CHIEF,  FIRE  DEPARTMENT,  ADDRESSEE 
Equivalent  time  off  is  not  granted  for 
time  spent  obtaining  medical  clearance 
for  return  to  duty  84-11 

CONFLICT  OF  INTEREST 

see  also 

DUAL  OFFICE  HOLDING 
INCOMPATIBLE  OFFICES 

"Remote  interest"   Charter  Section 

8.105(h)(1)  84-2 

War  Memorial  trustee  who  is  also  a 

director  or  trustee  of  tenant  organization 

must  abstain  from  voting  on  matters 

directly  affecting  that  tenant  organization         84-2 
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CONSENT  DECREE 

Obligations  independent  of  those 

imposed  by  legislation  84-20 

Stipulated  order  of  the  court  84-20 

CONTRACT,  PERSONAL  SERVICES  CONTRACT 

City  Attorney  is  the  charter-mandated 

attorney  for  the  Board  of  Supervisors 

and  they  may  not  hire  private  counsel 

unless  the  City  Attorney  is  not  ready, 

willing  and  able  to  provide  them  with 

legal  advice  and  representation  84-7 

Grant  funded  programs  with  private 

nonprofit  agencies  are  not  personal 

services  contracts  within  the  scope 

of  civil  service  principles  84-29 

Supervisors  may  not  hire  private 

counsel  unless  the  City  Attorney  is  not 

ready,  willing  and  able  to  provide  them 

with  legal  advice  and  representation  84-7 

CONTRACTS 

Democratic  National  Convention  Committee 

contract  for  temporary  construction  and 

production  management  work  is  legally 

binding  although  the  bid  process  was 

suspended  and  the  contract  negotiated  84-13 

Express  and  implied  exceptions  to 

competitive  bidding  requirements  to 

contract  for  production  management  and 

construction  of  temporary  facilities 

for  the  1984  Democratic  National  Convention  84-13 

Implied  and  express  exceptions  to 

competitive  bidding  requirements  to 

contract  for  production  management  and 

construction  of  temporary  facilities 

for  the  1984  Democratic  National  Convention  84-13 

CONTROLLER 

Budget  instructions  84-26 

Certify  availability  of  funds  for 

those  proposals  outside  of  the  Civil 

Service  Commission's  jurisdiction 

without  the  Commission's  review  or  approval  84-29 
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Grant  fund  awards  to  private  nonprofit 

agencies  84-29 

Power  to  prepare  draft  of  annual  appro- 
priation ordinance  Charter  Section  6.203  84-26 

Power  to  prepare  requests  for  supple- 
mental appropriations   Charter  Section  6.306         84-26 

CORWIN,  MICHELLE,  ACTING  COUNTY 
RECORDER,  ADDRESSEE 

Affidavit  requirement  of  the  Real 

Property  Transfer  Tax  Ordinance  may  be 

satisfied  by  unsworn  declarations  under 

penalty  of  perjury  pursuant  to  Code  of 

Civil  Procedure  Section  2015.5  84-30 

"COURT  PROBATION" 

Defined  Penal  Code  Section  1203b  84-16 

DECLARATION 

Affidavits  required  or  permitted  under 

state  law  or  under  any  rule,  regulation, 

order  or  requirement  made  pursuant  to 

state  law  may  be  replaced  by  declaration 

under  penalty  of  perjury  84-30 

DEFINITION 

"Affidavit"   Code  of  Civil  Procedure 

Section  2003  84-30 

"Airport"   Resolution  No. 

73-0065  of  the  Airports  Commission  84-3 

"Capital  Improvement  Projects"  Controller 

budget  instructions  84-26 

"Coastal  zone"   Federal  Coastal 

Zone  Management  Act   16  U.S.C.  1451  et  seq.  84-9 

"Court  Probation"   Penal  Code 

Section  1203b  84-16 

"Direct  cost"  Government  Code  Section  6257  84-19 

"Emergency"  Charter  Section  7.200  84-13 

'Employee"  in  Meyers-Milias-Brown  Act 

and  federal  labor  relations  legislation 

is  essentially  undefined  84-22 
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"Enterprise"  Resolution  No.  973-77 , 

Series  A  Sewer  Revenue  Bonds  84-25 

"Equipment "  Controller  budget  instructions           84-26 

"Fixture"   Civil  Code  Section  660                    84-28 

"Indirect  cost"  84-19 

"Language  minority  group"  84-20 

"Nonprofit  garage  corporation" 

Part  III  Section  1004.16  84-27 

"Perjury"   Penal  Code  Section  118  84-30 

"Time  of  war"   Charter  Section  8.324  84-18 

"Veteran1   Charter  Section  145  84-18 

"Works  of  art"   Charter  Section  3.601  84-28 

DEMOCRATIC  NATIONAL  CONVENTION  19  84 

Contract  for  production  management  and 

temporary  construction  entered  into 

through  negotiation  under  exceptions  to 

competitive  bidding  requirements  84-13 

DEPARTMENT 

Lacks  power  to  lobby/advocate  for 

passage  or  defeat  of  state  or  federal 

legislation  unless  the  charter  or 

ordinance  specifically  confers  such  power  84-8 

Power  to  provide  information  to  or 

respond  to  questions  from  a  federal  or 

state  agency  regarding  the  effect  of  a 

proposed  law  or  rule  on  city  operations 

within  that  department's  jurisdiction  84-8 

"DIRECT  COST " 

Defined  Government  Code  Section  6257  84-19 

DIRECTOR  OF  PUBLIC  WORKS 

Responsibility  of  performing  "Construc- 
tion Obligations"  assumed  by  the  city 
pursuant  to  the  City/Democratic  National 
Convention  Committee  Agreement  84-13 
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DOWNTOWN  PLAN 

Environmental  Impact  Report  84-12 

Supervisors  may  offer  testimony  or  submit 

written  comments  to  the  City  Planning 

Commission  regarding  the  Downtown  Plan  EIR  84-12 

DUAL  OFFICE  HOLDING 

see  also 

CONFLICT  OF  INTEREST 
INCOMPATIBLE  OFFICES 

Officer  holding  incompatible  offices  by 

virtue  of  statutory  authorization  must 

abstain  from  voting  on  matters  where 

officer  has  divided  loyalties  84-2 

ELECTION 

Bilingual  [Multilingual]  election  materials 

provision  of  the  1980  voting  rights  case 

consent  decree  continue  in  effect  until 

the  court  determines  otherwise  or  until 

August  6,  1985  84-20 

Municipal  election  materials  must  be 
purchased  by  the  Registrar  of  Voters 
in  accordance  with  charter  reguirements  84-4 

Multilingual  [Bilingual]  election  materials 

provision  of  the  1980  voting  rights  case 

consent  decree  continue  in  effect  until 

the  court  determines  otherwise  or  until 

August  6,  1985  84-20 

State  election  materials  may  be 

purchased  directly  by  the  Registrar 

of  Voters  subject  to  approval  of  the 

Chief  Administrative  Officer  84-4 

State  elections  are  governed  exclusively 

by  the  California  Elections  Code  84-4 

ELECTION,  MUNICIPAL 

Materials  for  purely  local  elections 

are  to  be  purchased  in  accordance 

with  charter  reguirements  84-4 

Registrar  of  Voters  must  comply  with 

charter  reguirements  when  procuring 

election  materials  for  purely  local  elections        84-4 
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ELECTION,  STATE 

Materials  for  elections  involving  state 
issues  may  be  purchased  directly  by  the 
Registrar  of  Voters  subject  to  approval 
of  the  Chief  Administrative  Officer  84-4 

Registrar  of  Voters  may,  subject  to 

approval  of  the  Chief  Administrative  Officer, 

go  outside  the  office  of  the  Purchaser  when 

procuring  materials  for  elections 

involving  state  issues  84-4 

ELLIS  O'FARRELL  PARKING  CORPORATION 

Business  tax  imposed  on  nonprofit  garages 

by  Part  III  Section  1004.16  does  not  apply 

to  Ellis  0  Farrell  Parking  Corporation  84-27 

"EMERGENCY" 

Defined  Charter  Section  7.200  84-13 

"EMPLOYEE" 

Meyers-Milias-Brown  Act  and  federal  labor 

relations  legislation  leave  term 

"employee"  essentially  undefined  84-22 

EMPLOYEE,  CIVIL  SERVICE  EMPLOYEE 

Agency  shop  fees  automatically  deducted 

from  wages  84-23 

Cash  payment  for  accumulated  and  unused 

sick  leave  upon  resignation  from  city  service        84-17 

Deductions  from  employees'  wages  84-23 

Housestaff  assigned  to  S.F.  General 
Hospital  by  U.C.  Medical  School  are 
not  city  employees  84-22 

Interest  earned  on  wages  due  but  not 
yet  delivered  to  employees  may  be 
authorized  by  amendment  to 

Administrative  Code  Section  18.9  84-5 

see  also     83-70 

Payroll  system  under  Administrative 
Code  Section  18.9  may  be  amended  to 
authorize  payment  of  interest  earned 

on  wages  which  are  due  employees  84-5 

see  also     83-70 
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Salary  earned  but  not  yet  paid  and 
interest  earned  on  investment  by  the  city 
during  that  period  may  be  paid  to  employees 
upon  authorization  by  the  Board  of  Supervisors       84-5 

see  also     83-70 

Sick  leave  accumulated  and  unused  upon 

resignation  from  city  service  and 

cash  payment  therefor  84-17 

Termination;  leave  of  absence  does 

not  constitute  termination  84-1 

Vested  and  unused  accumulated  sick 

leave  with  pay  credits  84-17 

Wage  earned  but  not  yet  paid  and 
interest  earned  on  investment  by  the  city 
during  that  period  may  be  paid  to  employees 
upon  authorization  by  the  Board  of  Supervisors       84-5 

see  also     83-70 

Wages  of  city  employees  are  set  by  a 

formula  and  not  through  collective 

bargaining  Charter  Section  8.401  and  8.407  84-23 

EMPLOYEE,  CIVIL  SERVICE  EMPLOYEE,  RESIGNED 

Cash  payment  for  accumulated  and  unused 

sick  leave  upon  resignation  from  city  service        84-17 

EMPLOYEE  RELATIONS  ORDINANCE 

Collective  bargaining  provisions  do  not 

apply  to  housestaff  assigned  to  S.F. 

General  Hospital  by  U.C.  Medical  School  84-22 

"ENTERPRISE" 

Defined  Resolution  No.  973-77,  Series  A 

Sewer  Revenue  Bonds  84-25 

ENVIRONMENTAL  IMPACT  REPORT 

Preparation  procedure  must  be  designed 

and  conducted  in  compliance  with  the 

California  Environmental  Quality  Act  84-12 

ENVIRONMENTAL  IMPACT  REPORT,  DOWNTOWN  PLAN 
Supervisors  may  offer  testimony  or 
submit  written  comments  to  the  City 
Planning  Commission  regarding  the 
Downtown  Plan  EIR  84-12 
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"EQUIPMENT" 

Defined  Controller  budget  instructions  84-26 

"ETHNIC  INTIMIDATION" 

Local  ordinance  may  not  be  enacted  when 

act  to  be  prohibited  is  already 

proscribed  by  state  law  84-24 

FEDERAL  LEGISLATION  COMMITTEE 

see 

Administrative  Code  Section  5 . 1  et  seq. 

Power  to  lobby/advocate  for  the  passage 

or  defeat  of  a  federal  bill  84-8 

FEDERAL  PREEMPTION 

see  also 
PREEMPTION 
STATE  PREEMPTION 

Basic  principles  84-14 

Hazardous  substances  regulation  84-14 

PCB  use  within  the  city  may  be 

prohibited  by  local  ordinance  84-14 

Police  power  preemption  depends  upon 

legislative  intent  of  U.S.  Congress  84-14 

FEDERAL  WATER  POLLUTION  CONTROL  ACT 

or 

CLEAN  WATER  ACT  (COMMON  TITLE)  33  U.S.C.  1284  (1984) 

FEE 

Public  record  copies  provided  by 

city  departments  84-19 

FEINSTEIN,  DIANNE,  MAYOR,  ADDRESSEE 

Civil  Service  Commission  lacks  jurisdiction 

over  grant  funded  programs  with  private 

nonprofit  agencies  84-29 

FIRE  DEPARTMENT 

Equivalent  time  off  84-11 

Fire  truck  appropriation  ordinance 

should  be  prepared  by  the  Controller 

and  not  by  the  Board  of  Supervisors  84-26 
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Sick  leave  status  and  procedure  for 

return  to  active  duty  84-11 

FIRE  DEPARTMENT  EMPLOYEE 

Active  duty  status  and  sick  leave  status  84-11 

Equivalent  time  off  is  not  granted 
for  time  spent  obtaining  a  medical 
clearance  for  return  to  duty  84-11 

Sick  leave  status  and  active  duty  status  84-11 

Time  spent  obtaining  a  medical  clearance 

for  return  to  active  duty  after  sick  leave 

is  not  departmental  business  with 

equivalent  time  off  84-11 

FIRE  TRUCK 

Supervisors  may  not  initiate  an  ordinance 
appropriating  funds  to  purchase  an  aerial 
ladder  truck  for  the  Fire  Department  84-26 

"FIXTURE" 

Criteria  used  in  case  law  84-28 

"FIXTURE" 

Defined  Civil  Code  Section  660  84-28 

GARAGE 

Ellis  0  Farrell  Parking  Corporation  is 

not  subject  to  the  business  tax  imposed 

on  nonprofit  garages  by  Part  III 

Section  1004.16  84-27 

GENERAL  FUND 

Debt  service  costs  for  general  obli- 
gation bonds  authorized  for  sewer 
system  construction  84-25 

Emergency  repairs  to  older  sewers 

financed  from  the  general  fund  would 

violate  EPA  regulations,  construction 

grant  conditions  and  sewer  revenue 

bond  covenants  84-25 

Sewer  bond  debt  service  payment  from 

general  fund  during  this  fiscal  year 

imposes  no  legal  constraint  during  the 

next  fiscal  year  84-10 
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Sewer  service  charge  rate  adoption  and 

use  of  general  fund  revenues  to  pay  a 

portion  only  of  the  residential  charges  84-15 

S.F.  GENERAL  HOSPITAL 

Housestaff  assigned  by  U.C.  Medical 

School  are  "students"  84-22 

Housestaff  assigned  by  U.C.  Medical 

School  as  part  of  its  residency 

training  programs  are  not  "employees" 

of  the  city  for  collective  bargaining 

purposes  under  the  Meyers-Milias-Brown  Act  84-22 

Housestaff  assigned  by  U.C.  Medical 

School  under  1959  agreement  -  history, 

content  and  authority  of  that  agreement  84-22 

Interns  and  residents  assigned  by  U.C. 

Medical  School  are  not  "employees" 

of  the  city  for  collective  bargaining 

purposes  under  the  Meyers-Milias-Brown  Act  84-22 

Residency  programs  of  U.C.  Medical  School  84-22 

Residents  and  interns  assigned  by  U.C. 

Medical  School  are  not  "employees" 

of  the  city  for  collective  bargaining 

purposes  under  the  Meyers-Milias-Brown  Act  84-22 

"Students"  perform  as  housestaff  while 

assigned  by  U.C.  Medical  School  84-22 

GENERAL  OBLIGATION  BONUS 

Redemption  funding  84-25 

Sewer  purposes  and  payment  of  bond 

interest  and  redemption  84-10 

Sewer  system  repair  funding  from  general 

fund  monies  rather  than  sewer  service 

charge  revenues  84-25 

GI350NS,       :CK,  CIVIL  SERVICE  EMPLOYEE 
RELATIONS  SECTION,  ADDRESSEE 

Unfair  employee  relations  practice  claim 

against  S.F.  General  Hospital  by  the 

S.F.  Residents  and  Interns  Association  84-22 
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GOLDEN  GATE  NATIONAL  RECREATION  AREA  [GGNRA] 


see 

16  U.S.C. 


460bb  et  seq, 


City  rights  and  privileges  concerning 
property  donated  to  the  Golden  Gate 
National  Recreation  Area  and  particularly 
regarding  erosion  and  sewer  construction 

[California]  Coastal  Commission  has  no 
direct  control  over  GGNRA  lands  but  an 
activity  on  those  lands  that  "directly 
affects"  the  coastal  zone  must  be 
consistent  to  the  maximum  extent 
practicable  with  the  California  coastal 
zone  management  program 

Great  Highway  Ocean  Beach  Improvement  Plan 
and  city  rights  and  privileges  particularly 
regarding  erosion  and  sewer  construction 

Ocean  Beach  Great  Highway  Improvement  Plan 
and  city  rights  and  privileges  particularly 
regarding  erosion  and  sewer  construction 


84-9 


84-9 


84-9 


84-9 


GRANT 


Programs  with  private  nonprofit  agencies 
funded  with  federal,  state  or  city  monies 


GREAT  HIGHWAY  OCEAN  BEACH  IMPROVEMENT  PLAN 
City  rights  and  privileges  concerning 
property  donated  to  the  Golden  Gate 
National  Recreation  Area  and  particularly 
regarding  erosion  and  sewer  construction 

Erosion  and  sewer  construction  and  city 
rights  and  privileges  concerning  these 
conditions  on  property  donated  to  the 
Golden  Gate  National  Recreation  Area 


84-29 


84-9 


84-9 


Sewer  construction  and  erosion  and  city 
rights  and  privileges  concerning  these 
conditions  on  property  donated  to  the 
Golden  Gate  National  Recreation  Area 


84-9 


HAZARDOUS  SUBSTANCES 

see  also 
PCBs 
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HEALTH  SERVICE  SYSTEM 

Coverage  may  continue  while  employee  is  on 

an  approved  leave  of  absence  without  pay  84-1 

Membership  may  continue  while  employee  is  on 

an  approved  leave  of  absence  without  pay  84-1 

Participation  may  continue  while  employee  is 

on  an  approved  leave  of  absence  without  pay  84-1 

HIGHER  EDUCATION  EMPLOYER-EMPLOYEE  RELATIONS 

see 

GOVERNMENT  CODE  SECTION  3  560  et  seq. 

HIGHER  EDUCATION  EMPLOYMENT  ACT 

Housestaff  assigned  to  S.F.  General 

Hospital  by  U.C.  Medical  School  are 

excluded  from  coverage  by  collective 

bargaining  purposes  because  they  are  students        84-22 

INCOMPATIBLE  OFFICES 

see  also 

CONFLICT  OF  INTEREST 

DUAL  OFFICE  HOLDING 

Conflict  of  interest  -  War  Memorial 

trustee  who  is  also  a  director  or  trustee 

of  tenant  organization  must  abstain  from 

voting  on  matters  directly  affecting 

that  tenant  organization  84-2 

"INDIRECT  COST" 

Defined  84-19 

"INSTITUTIONAL  VANDALISM" 

Local  ordinance  may  not  be  enacted  when 

act  to  be  prohibited  is  already  proscribed 

by  state  law  84-24 

S.F.  INTERNS  AND  RESIDENTS  ASSOCIATION 

Housestaff  assigned  to  S.F.  General 

Hospital  are  not  covered  by  the 

Meyers-Milias-Brcwn  Act  84-22 

ISAACS,  CLAIRE,  DIRECTOR  OF  CULTURAL  AFFAIRS, 

ART  COMMISSION,  ADDRESSEE 

Art  enrichment  proceeds  from  airport 

revenue  bonds  are  not  restricted  to  any 

specific  structure  within  the  jurisdiction 

of  the  Airports  Commission  84-3 
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Press  Room  mural  under  the 
jurisdiction  of  the  Art  Commission 

KOPP,  QUENTIN  L. ,  MEMBER,  BOARD  OF 

SUPERVISORS,  ADDRESSEE 

Fire  truck  purchase  appropriation  may 

not  be  initiated  by  the  Board  of  Supervisors 


84-28 


84-26 


KOPP,  QUENTIN  L. ,    MEMBER,  BOARD  OF 
SUPERVISORS,  ADDRESSEE  [  8>  JAY  PATTERSON, 
REGISTRAR  OF  VOTERS] 

Multilingual  election  provisions  of  the 
1980  voting  rights  case  consent  decree 
continue  in  effect  until  the  court  deter- 
mines otherwise  or  until  August  6,  1985 


84-20 


"LANGUAGE  MINORITY  GROUP" 
Defined 


84-20 


LATERAL  SUPPORT 

Great  Highway  Ocean  Beach  Improvement  Plan 
and  city  rights  and  privileges  concerning 
property  donated  to  the  Golden  Gate 
National  Recreation  Area  and  particularly 
regarding  erosion  and  sewer  construction 

Ocean  Beach  Great  Highway  Improvement  Plan 
and  city  rights  and  privileges  concerning 
property  donated  to  the  Golden  Gate 
National  Recreation  Area  and  particularly 
regarding  erosion  and  sewer  construction 

LEAVE  OF  ABSENCE 

Employer-employee  relationship  continues 

Leaves  of  absence  authorized  for  city 
employees 

Types  of  leave  listed  with  statutory 
authorization 


84-9 


84-9 


84-1 


84-1 


84-1 


LEE,  JEFFREY,  DIRECTOR,  DEPARTMENT  OF 

PUBLIC  WORKS  AND  CLEAN  WATER  PROGRAM 

Democratic  National  Convention  Committee 
contract  for  temporary  construction  and 
production  management  work  is  legally 
binding  although  the  bid  process  suspended 
and  the  contract  negotiated 


84-13 
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LEGISLATION 

Lobby/advocate  powers  reserved  to  the 

Board  of  Supervisors  or  the  state  or 

federal  legislation  committees  84-8 

Supervisors  or  the  state  or  federal 

legislation  committees  may  lobby/advocate 

for  the  passage  or  defeat  of  a  bill  84-8 

LEGISLATIVE  INTENT 

Federal  preemption  of  state  police  power  84-14 

Fees  for  copies  of  public  records  84-19 

LOBBYING 

Supervisors  or  the  state  and  federal 

legislation  committees  may  lobby/advocate 

for  the  passage  or  defeat  of  a  bill  84-8 

MAHER,  BILL,  BOARD  OF  SUPERVISORS,  ADDRESSEE 
[AND  WALLACE  WORTMAN  AND  ROBERT  PASSMORE] 

Park  Shadow  Ordinance,  Proposition  "K", 

Primary  Election,  June  5,  1984  84-21 

MARES,  MILTON  H.,  DIRECTOR,  EMPLOYEE 
RELATIONS  DIVISION,  ADDRESSEE 

Agency  shop  fees  may  be  automatically 

deducted  84-23 

MASTER  PLAN 

Capital  expenditures  and  public 

improvements  in  context  of  the  master 

plan  do  not  include  eguipment  used  by 

a  department  in  its  daily  operation 

Charter  Section  3.524  84-26 

Downtown  Plan  EIR  and  Supervisors  may 

offer  testimony  or  submit  written 

comments  to  the  City  Planning 

Commission  regarding  it  84-12 

Environmental  Impact  Report  84-12 

MEYERS -MI LI AS -BROWN  ACT 

Agency  shop  fees  with  automatic  deduction 

from  wages  84-23 

Collective  bargaining  provisions  do  not 

apply  to  housestaff  assigned  to  S.F. 

General  Hospital  by  U.C.  Medical  School 

as  part  of  its  residency  training  because 

they  are  students  and  not  city  "employees"  84-22 
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Employee-employer  relationship  and 

factors  to  be  considered  in  determining 

the  existence  of  that  relationship  84-22 

"Employee"  in  Meyers-Mi  lias-Brown  Act 

and  federal  labor  relations  legislation 

is  essentially  undefined  84-22 

Housestaff  assigned  to  S.F.  General 

Hospital  by  U.C.  Medical  School  as 

part  of  its  residency  training  are  not 

city  "employees"  for  collective  bargaining 

purposes  84-22 

MULTILINGUAL  ELECTION 

see 

ELECTION 

Bilingual  .  .  . 
Multilingual  .  .  . 

MUNICIPAL  AFFAIRS 

Agency  shop  agreement  and  automatic 

deduction  of  fees  from  employees'  paychecks  84-23 

CEQA  is  a  matter  of  statewide  concern 
and  not  to  be  abrogated  in  any  manner 
by  local  government  bodies  84-12 

Compensation  of  city  employees  84-5 

Contract  for  work  and  mode  of  contracting 

in  a  charter  city  are  municipal  affairs 

and  state  bidding  procedures  do  not  apply  84-13 

Election  materials  for  local  elections 

are  purchased  in  accordance  with 

charter  reguirements  84-4 

Ethnic  intimidation  and  institutional 

vandalism  may  not  be  prohibited  by  local 

ordinance  because  proposed  ordinance 

conflicts  with  state  law  84-24 

Institutional  vandalism  and  ethnic 

intimidation  may  not  be  prohibited  by  local 

ordinance  because  proposed  ordinance 

conflicts  with  state  law  84-24 
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Local  ordinance  may  not  be  enacted 
when  act  to  be  prohibited  is  already 
proscribed  by  state  law 

Personnel  policies  of  a  chartered  city 

Supervisors  have  all  powers  over 
municipal  affairs  except  as  expressly 
limited  by  the  charter 


84-24 
84-17 

84-8 


MURAL 


Press  Room  mural  is  a  work  of  art  under 
the  care  and  protection  of  the  Art 
Commission  Charter  Section  3.601 


84-28 


OCEAN  BEACH  GREAT  HIGHWAY  IMPROVEMENT  PLAN 
City  rights  and  privileges  concerning 
property  donated  to  the  Golden  Gate 
National  Recreation  Area  and  particularly 
regarding  erosion  and  sewer  construction 

Erosion  and  sewer  construction  and  city 
rights  and  privileges  concerning  these 
conditions  on  property  donated  to  the 
Golden  Gate  National  Recreation  Area 


84-9 


84-9 


Sewer  construction  and  erosion  and  city 
rights  and  privileges  concerning  these 
conditions  on  property  donated  to  the 
Golden  Gate  National  Recreation  Area 


84-9 


OFFICER  AND  EMPLOYEE 

Conflict  of  interest  -  War  Memorial 
trustee  who  is  also  a  director  or 
trustee  of  tenant  organization  must 
abstain  from  voting  on  matters  directly 
affecting  that  tenant  organization 

PARK  PROPERTY 

Shadow  impact  on  park  property  and 
application  of  Park  Shadow  Ordinance, 
mitigation  not  allowed  City  Planning 
Code  Section  295 


84-2 


84-21 


PAFK  SHADOW  ORDINANCE 

Charter,  Appendix  "I";   Proposition  "K' 
Primary  Election,  June  5,  1984;   City 
Planning  Code  Section  295 


84-21 
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PARKING 

Ellis  O'Farrell  Parking  Corporation  is 

not  subject  to  the  business  tax  imposed 

on  nonprofit  garages  by  Part  III 

Section  1004.16  84-27 

PARKING  TAX 

Ellis  O'Farrell  Parking  Corporation  is 

not  subject  to  the  business  tax  imposed 

on  nonprofit  garages  by  Part  III 

Section  1004 . 16  84-27 

PASSMORE,  ROBERT,  ZONING  ADMINISTRATOR,  ADDRESSEE 
[AND  BILL  MAHER  AND  WALLACE  WORTMAN] 

Park  Shadow  Ordinance,  Proposition  "K", 

Primary  Election,  June  5,  1984  84-21 

PATTERSON,  JAY,  REGISTRAR  OF  VOTERS 

see  also 

REGISTRAR  OF  VOTERS 

PATTERSON,  JAY,  REGISTRAR  OF  VOTERS,  ADDRESSEE 

Election  materials  purchasing  procedures  84-4 

PATTERSON,  JAY,  REGISTRAR  OF  VOTERS,  ADDRESSEE 

[&  QUENTIN  KOPP,  BOARD  OF  SUPERVISORS] 

Multilingual  election  provisions  of  the 
1980  voting  rights  case  consent  decree 
continue  in  effect  until  the  court  deter- 
mines otherwise  or  until  August  6,  1985  84-20 


PAY 


Agency  shop  fees  automatic  deduction 

authorized  Administrative  Code 

Section  16.90(b)  84-23 


PCBs 


Regulation  of  PCBs  under  the  Toxic 

Substances  Control  Act   15  U.S.C 

Section  2601  et  seg.  84-14 

Rules  and  Regulations  40  CFR  Part  761  84-14 

Prohibition  of  use  within  the  city 

by  local  ordinance  84-14 

"PERJURY" 

Defined   Penal  Code  Section  118  84-30 


27 


PERJURY 

False  statement  whether  made  under  oath 

or  in  a  declaration  under  penalty  of 

perjury  is  perjury  if  the  oath  or 

declaration  is  authorized  or  required  by  law         84-30 

PERMIT  APPEALS,  BOARD  OF 

Zoning  Administrator's  decision  that  a 

project  will  shade  park  property  is 

appealable  to  the  Board  of  Permit  Appeals  84-21 

PERSONAL  SERVICES  CONTRACT 

see 

CONTRACT,  PERSONAL  SERVICES  CONTRACTS 

POLICE  POWER 

Toxic  substance  ban  84-14 

POLYCHLORINATED  BIPHENYLS 

see 

PCBs  84-14 

PORT  COMMISSION 

Special  counsel  provision  Charter 

Section  3. 585  84-7 

PREEMPTION 

see  also 

FEDERA.L  PREEMPTION 

STATE  PREEMPTION 

Election  materials  for  elections 

involving  state  issues  may  be  purchased 

directly  subject  to  the  approval  of 

the  Chief  Administrative  Officer  84-4 

Election  subject  to  state  preemption 

except  as  otherwise  provided  for 

under  municipal  charters  84-4 

PRESS  ROOM 

Mural  is  a  work  of  art  under  the  care 

and  protection  of  the  Art  Commission 

Charter  Section  3.601  84-28 

PROBATION 

Court  probation  defined  in  Penal  Code 

Section  1203b  as  a  conditional 

sentence  or  community  release  84-16 


28 


Departmental  probationers  and  court 

probationers  are  equally  subject  to  the 

reimbursement  provisions  of  Administrative 

Code  Section  10.39-2  and  Penal  Code 

Section  1203.1c  84-16 

Reimbursement  provisions  of  Administrative 

Code  Section  10.39-2  and  Penal  Code 

Section  1203.1c  apply  equally  to  those 

persons  placed  on  departmental  probation 

under  Penal  Code  Section  1203  and  those 

on  court  probation  under  Section  1203b  84-16 

PROPERTY  TAX 

Sewer  bond  debt  service  payment  from 

property  tax  revenue  during  this 

fiscal  year  imposes  no  legal  constraint 

during  the  next  fiscal  year  84-10 

PROPOSITION  "J",  ELECTION  OF  JUNE  5,  1984 

Costs  of  incarceration  in  a  county  jail 

or  other  local  detention  facility  to 

be  collected  from  a  defendant  whom  the 

court  finds  financially  able  to  pay  84-16 

PROPOSITION  "K",  PRIMARY  ELECTION,  JUNE  5,  1984 
Park  Shadow  Ordinance;   Charter, 
Appendix  "I";   City  Planning  Code, 
Section  295  84-21 

PUBLIC  IMPROVEMENT 

Charter  Section  6.205  84-26 

PUBLIC  PURPOSE 

Payment  of  monies  from  the  public 

treasury  may  be  authorized  by  the 

Board  of  Supervisors  so  long  as  the 

payment  promotes  a  public  purpose  84-5 

PUBLIC  RECORDS 

Fees  for  copies  of  public  records  84-19 

PUBLIC  UTILITIES  COMMISSION 

"Special  counsel  for  temporary  purposes" 

Charter  Section  3.594  84-7 

PUBLIC  WORKS  DEPARTMENT 

Democratic  National  Convention  Committee 

contract  for  temporary  construction  and 

production  management  work  is  legally 

binding  although  the  bid  process  was 

suspended  and  the  contract  negotiated  84-13 
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PURCHASER 

Election  materials  for  purely  local 

elections  are  to  be  purchased  in 

accordance  with  charter  requirements  84-4 

REAL  PROPERTY  TRANSFER  TAX  ORDINANCE 

Affidavits  and  declarations  under 

penalty  of  perjury  84-30 

RECORDER 

Affidavits  or  declarations  under 

penalty  of  perjury  may  be  used  to 

substantiate  taxpayers  claims  relating 

to  transfer  taxes  84-30 

Duties  set  out  in  Government  Code 

Section  27200  et  seq.  84-30 

Power  to  require  the  furnishing  of 

affidavits  to  substantiate  taxpayers' 

claims  either  that  no  tax  is  due  or 

that  less  tax  is  due  than  calculated 

by  the  Recorder  84-30 

RECREATION  AND  PARK  COMMISSION 

Property  subject  to  the  Park  Shadow 

Ordinance,  City  Planning  Code  Section  295  84-21 

RECREATION  AND  PARK  DEPARTMENT,  ST.  MARY'S  SQUARE 
Park  Shadow  Ordinance   City  Planning 
Code  Section  295  84-21 

REGISTRAR  OF  VOTERS 

Bilingual  .  .  . 
see  also 
Multilingual  .  .  . 

Bilingual  [Multilingual]  election 

materials  provision  of  the  1980  voting 

rights  case  consent  decree  continue  in 

effect  until  the  court  determines  otherwise 

or  until  August  6,  1985  84-20 

Election  materials  for  purely  local 

elections  are  to  be  purchased  in 

accordance  with  charter  requirements  84-4 

Local  election  materials  must  be 

purchased  in  accordance  with 

charter  requirements  84-4 
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Multilingual  .  .  . 
see  also 
Bilingual  .  .  . 

Multilingual  [Bilingual]  election 

materials  provision  of  the  1980  voting 

rights  case  consent  decree  continue  in 

effect  until  the  court  determines  otherwise 

or  until  August  6,  1985  84-20 

Purchasing  procedures  applicable  to 

election  materials  for  state  and 

local  elections  84-4 

State  election  materials  may  be 

purchased  directly  by  the  Registrar 

of  Voters  subject  to  the  approval  of 

the  Chief  Administrative  Officer  84-4 

SAINT  MARY'S  SQUARE 

Park  Shadow  Ordinance  City  Planning 

Code  Section  295  84-21 

SALARY 

Agency  shop  fees  automatic  deduction 

authorized  Administrative  Code 

Section  16.90(b)  84-23 

SALARY  STANDARDIZATION 

Interns  and  residents  assigned  by  the 

University  of  California  to  SF  General 

Hospital  are  not  city  employees 

subject  to  Charter  Section  8.407  84-6 

S.F.  GENERAL  HOSPITAL 

Medical  personnel  provided  by  the 

University  of  California  are  not  city 

employees  subject  to  the  salary 

standardization  process  of  Charter 

Section  8.407  84-6 

Salary  standardization  process  of 

Charter  Section  8.407  does  not  apply  to 

interns  and  residents  assigned  by  the 

University  of  California  to  S.F. 

General  Hospital  84-6 

S.F.  UNIFIED  SCHOOL  DISTRICT 

Certificated  and  classified  personnel 

are  eligible  to  continue  in  Health 

Service  System  while  on  an  approved 

leave  of  absence  without  pay  84-1 
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Classified  and  certificated  personnel 

are  eligible  to  continue  in  Health 

Service  System  while  on  an  approved 

leave  of  absence  without  pay  84-1 

SAN  FRANCISCO  UNIFIED  SCHOOL  DISTRICT 
EMPLOYEE  CERTIFICATED 

Health  Service  System  coverage  may 

continue  while  certificated  and  classified 

employees  are  on  an  approved  leave  of 

absence  without  pay  84-1 

SAN  FRANCISCO  UNIFIED  SCHOOL  DISTRICT 
EMPLOYEE  CLASSIFIED 

Health  Service  System  coverage  may 

continue  while  classified  and  certificated 

employees  are  on  an  approved  leave  of 

absence  without  pay  84-1 

SAUSER,  ARLENE  M. ,  CHIEF  ADULT  PROBATION 
OFFICER,  ADDRESSEE 

Reimbursement  reguirements  of  Proposition 

J  and  Penal  Code  Section  1203.1c  apply 

egually  to  persons  on  departmental 

probation  under  Penal  Code  Section  1203 

and  those  on  court  probation  under 

Section  1203b  84-16 

SEWER  SERVICE  CHARGE 

General  fund  revenues  may  not  be  used 

to  pay  a  portion  only  of  the 

residential  charges  84-15 

Operation  and  maintenance  costs, 

including  repair  and  replacement  costs 

of  new  and  old  sewer  facilities  must  be 

proportionately  allocated  to  all  users 

of  the  sewerage  system  84-25 

Rates  determined  by  the  requirements 

of  Public  Works  Code  Section  142  84-15 

Reduction  during  this  fiscal  year  using 

general  fund  surplus  or  property  tax 

revenue  does  not  impose  legal 

constraint  during  the  next  fiscal  year  84-10 
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Repair  and  replacement  costs,  included 
in  operation  and  maintenance,  must  be 
charged  to  each  recipient  of  sewer 
services  proportionately  to  use  of  the 
sewerage  system 


84-25 


SICK  LEAVE 

Cash  payment  for  accumulated  and  unused 

sick  leave  upon  resignation  from 

city  service 

SMITH,  RANDALL  B.,  DIRECTOR,  HEALTH 

SERVICE  SYSTEM,  ADDRESSEE 

School  District  and  Community  College 
District  classified  and  certificated 
personnel  are  eligible  to  continue  in 
Health  Service  System  while  on  an 
approved  leave  of  absence  without  pay 


84-17 


84-1 


STATE  LEGISLATION  COMMITTEE 


see 


ADMINISTRATIVE  CODE  SECTION  5 . 5  ET  SEQ 


Power  to  lobby/advocate  for  the 
passage  or  defeat  of  a  state  bill 


84-8 


STATE  PREEMPTION 


see  also 

FEDERAL  PREEMPTION 

PREEMPTION 


CEQA  is  a  matter  of  statewide  concern 
not  to  be  abrogated  in  any  manner  by 
local  government  bodies 

Local  ordinance  may  not  be  enacted 
when  act  to  be  prohibited  is  already 
proscribed  by  state  law 

STATUTORY  CONSTRUCTION 


84-12 

84-24 
84-19 


SUPERVISORS,  BOARD  OF 

Appearance  before  the  City  Planning 
Commission 


84-12 


Appropriation  and  supplemental 
appropriation   ordinances 
must  be  initiated  by  the  Controller 
Charter  Section  6.203  and  6.306 


84-26 
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Attorney  mandated  in  charter  is  the 

City  Attorney  and  they  may 

not  hire  private  counsel  unless  the  City 

Attorney  is  not  ready,  willing  and  able 

to  provide  them  with  legal  advice 

and  representation  84-7 

City  Attorney  is  the  charter-mandated 

attorney  for  the  Board  and  they  may 

not  hire  private  counsel  unless  the  City 

Attorney  is  not  ready,  willing  and  able 

to  provide  them  with  legal  advice 

and  representation  84-7 

City  Planning  Commission  and  right  of 

members  of  the  Board  of  Supervisors 

to  appear  before  it  84-12 

Lack  jurisdiction  to  grant  collective 

bargaining  rights  to  housestaff  at 

S.F.  General  Hospital  84-22 

Lack  power  to  enact  an  ordinance 

prohibiting  "ethnic  intimidation"  and 

"institutional  vandalism"  where  the 

acts  to  be  proscribed  are  already 

prohibited  by  state  law  84-24 

Lack  power  to  hire  private  counsel 

unless  the  City  Attorney  is  not 

ready,  willing  and  able 

to  provide  them  with  legal  advice 

and  representation  84-7 

Lack  power  to  initiate  a  supplemental 

appropriation  ordinance  bur  may  add 

budget  appropriations  for  capital 

expenditures  and  public  improvements 

to  supplemental  appropriations 

Charter  Section  6~.  205  84-26 

Members  may  offer  testimony  or  submit 
written  comments  to  the  City  Planning 
Commission  regarding  the  Downtown  Plan  EIR  84-12 

Non-interference  provisions  of  Charter 

Section  2.401  preclude  the  3oard  from 

granting  collective  bargaining  rights 

to  housestaff  at  S.F.  General  Hospital  84-22 

PCB  use  may  be  prohibited  within  the 

city  by  local  ordinance  84-14 
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Power  of  members  of  the  Board  of 

Supervisors  to  offer  testimony  or  submit 

written  comments  to  the  City  Planning 

Commission  regarding  the  Downtown  Plan  EIR  84-12 

Power  to  adopt  an  ordinance  prohibiting 

the  use  of  PCBs  within  the  city  84-14 

Power  to  authorize  any  payment  of  monies 

from  the  public  treasury  so  long  as  the 

payment  promotes  a  public  purpose  84-5 

Power  to  authorize  automatic  deductions 

for  agency  shop  fees  for  employees 

working  in  bargaining  units  covered  by 

agency  shop  agreements  84-23 

Power  to  increase  or  insert  appropria- 
tions for  capital  expenditures  and 
public  improvements  but  it  cannot  initiate 
a  supplemental  appropriation  ordinance  84-26 

Power  to  reinstate  bond  interest  and 

redemption  charges  on  the  sewer  service 

charge  to  be  adopted  for  fiscal  year 

1985-1986  84-10 

Power  not  specifically  delegated  is 

reserved  to  the  Board  of  Supervisors  84-8 

Power  to  lobby/advocate  for  the  passage 

of  a  federal  or  state  bill  84-8 

Public  purpose  84-5 

Sewer  service  charge  rate  procedures  84-15 

Sewer  service  charge  to  be  adopted 

for  fiscal  year  1985-1986  may  have 

bond  interest  and  redemption  charges 

reinstated  by  the  Board  84-10 

Business  tax  imposed  on  nonprofit 

garages  by  Part  III  Section  1004.16 

does  not  apply  to  Ellis  0  Farrell 

Parking  Corporation  84-27 

TAXATION 

Classification  for  purpose  of  taxation  84-15 
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TAX 


TAYLOR ,  JOHN  L . ,  CLERK ,  BOARD  OF 
SUPERVISORS,  ADDRESSEE 

Fees  for  copies  of  public  records  84-19 

PCB  use  may  be  prohibited  within  the 

city  by  local  ordinance  84-14 

Sewer  service  charge  rate  adoption  and 

use  of  General  Fund  revenues  to  pay  a 

portion  only  of  the  residential  charges  84-15 

Supervisors  may  authorize  payment  of 
interest  earned  on  wages  due  employees 
between  the  time  the  wages  are  due  and 

the  time  they  are  paid  84-5 

see  also     83-70 

TAYLOR ,  JOHN  L . ,  CLERK ,  BOARD  OF 
SUPERVISORS,  ADDRESSEE  [NELDER] 

City  Attorney  legal  services  to  the 

Board  of  Supervisors  are  charter 

mandated  and  they  may  not  hire  private 

counsel  unless  the  City  Attorney  is 

not  ready,  willing  and  able  to  provide 

them  with  legal  advice  and  representation  84-7 

TAYLOR ,  JOHN  L . ,  CLERK ,  BOARD  OF 

SUPERVISORS,  ADDRESSEE  [PUBLIC  WORKS  COMMITTEE] 

Great  Highway  Ocean  Beach  Improvement 

Plan  jurisdiction  84-9 

TAYLOR ,  JOHN  L . ,  CLERK ,  BOARD  OF 
SUPERVISORS,  ADDRESSEE  [WALKER] 

Department  of  the  city  may  not  take  a 

position  on  proposed  state  or  federal 

legislation  84-8 

Sewer  service  charge  and  legal  constraint 

in  using  general  fund  surplus  or  property 

tax  revenue  to  pay  debt  service  on 

general  obligation  bonds  84-10 

"TIME  OF  WAR" 

Defined  Charter  Section  8.324  84-18 

TOXIC  SUBSTANCES 

see 

HAZARDOUS  SUBSTANCES 
PCBs 
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UNION  LOCAL  250,  400  AND  535 

Agency  shop  implementation  84-23 

UNIVERSITY  OF  CALIFORNIA 

Clinical  program  at  S.F.  General  Hospital, 

Moffett  Hospital  and  Veteran's 

Administration  Hospital  84-6 

Interns  and  residents  assigned  by  the 

University  of  California  to  S.F.  General 

Hospital  are  not  city  employees  subject 

to  the  salary  standardization  process 

of  Charter  Section  8.407  84-6 

Medical  personnel  at  S.F.  General 

Hospital  are  not  city  employees 

subject  to  Charter  Section  8.407  84-6 

Residents  and  interns  assigned  by  the 

University  of  California  to  S.F.  General 

Hospital  are  not  city  employees  subject 

to  the  salary  standardization  process 

of  Charter  Section  8.407  84-6 

U.C.  MEDICAL  SCHOOL 

Housestaff  assigned  to  S.F.  General 

Hospital  are  "students"  84-22 

Housestaff  assigned  to  S.F.  General 

Hospital  as  part  of  the  residency 

training  are  not  city  "employees"  for 

collective  bargaining  purposes  under 

the  Meyers-Milias-Brown  Act  84-22 

Housestaff  for  S.F.  General  Hospital 

under  the  1959  agreement  -  history, 

content  and  authority  84-22 

Interns  and  residents  assigned  to  S.F. 

General  Hospital  as  part  of  the 

residency  training  are  not  city 

"employees"  for  collective  bargaining 

purposes  under  the  Meyers-Milias-Brown  Act  84-22 

Residency  programs  84-22 

"Students"  perform  as  housestaff  while 

assigned  to  S.F.  General  Hospital  84-22 
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Residents  and  interns  assigned  to  S.F. 

General  Hospital  as  part  of  the 

residency  training  are  not  city 

"employees"  for  collective  bargaining 

purposes  under  the  Meyers-Milias-Brown  Act  84-22 

U.C.  SCHOOL  OF  MEDICINE 

see 

U.C.  MEDICAL  SCHOOL 

UNRUH  CIVIL  RIGHTS  ACT 

see 

CIVIL  CODE  SECTION  51  ET  SEQ . 

"VETERAN" 

Defined  Charter  Section  145  84-18 

VETERANS '  PREFERENCE 

Civil  service  examination  preference 

for  Vietnam  veterans  under  Charter 

Section  8.324  84-18 

VOTING  RIGHTS  ACT 

Bilingual  [multilingual]  elections 

provisions  84-20 

Multilingual  [bilingual]  elections 

provisions  84-20 

Standards  for  requiring  multilingual 

[bilingual]  elections  84-20 

WAGES 

Agency  shop  fees  automatic  deduction 

authorized  Administrative  Code 

Section  16.90(b)  84-23 

WALKER,  NANCY  G. ,  MEMBER,  BOARD  OF 
SUPERVISORS,  ADDRESSEE 

Supervisors  may  offer  testimony  or 

submit  written  comments  to  the  City 

Planning  Commission  regarding  the 

Downtown  Plan  EIR  84-12 

SH ,  JOHN  J . ,  GENERAL  MANAGER ,  PERSONNEL , 
CIVIL  SERVICE  COMMISSION,  ADDRESSEE 

Cash  payment  for  accumulated  and  unused 

sick  leave  upon  resignation  from 

city  service  84-17 
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Interns  and  residents  assigned  by  the 

-versity  of  California  to  S.F.  General 
Hospital  are  not  city  'employees" 
subject  to  the  salary  standardization 
process  of  Charter  Section  8.407  84-6 

Veterans  preference  for  Vietnam 

veterans  on  civil  service  examinations  84-18 

-  :  -: 
Tenant  leases  or  other  matters  directly 
affecting  tenant  organizations  84-2 

RIAL  BOARD  OF  TRUSTEES 
Ac  iter.',  ion  from,  vote  on  matter  directly 
affecting  tenant  organization  when 

:ector  cr  trustee  of  both  War  Memori 
and  tenant  oi     sat  ion  8  4-2 

"WORKS  OF  .-. 

Define.:   Charter  Section  3.601  84-28 

-.  DIRECTOR  OF  PROPERTY, 
ADDRESS?--.  [AND  BILL  MAHEF  AND  ROBERT  PASSMORE] 
Park  Shadow  Ord:      .  Proposition  K  , 
Pr  imary  E lect  ion ,  Junes,  19  5  4  8  4-21 

ZONING  ADMINISTRATOR 

Decision  that  a  project  will  shade  park 

roperty  is  a     .able  tc  the  Board  of 
Permit  Arrets'  84-21 
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City  and  County  of  San  Francisco: 


Office  of  City  Attorney 


p 


George  Agnost 
City  Attorney 


January  24,  1984 


:.:  jN  NO.  84  -  01 


bu: 


F :•  .  "ES.e: 


.-.ED  BY 


-.  •      .■  Employees  in  Health  Service 
'-.:-.   Approved  Leave  of  Absence 

! 

iail  B.  Smith 

,    Health   Service  System       DOCUMENTS  DEPT 


Burk  E.  Delventhal 
":.  *as  J.  Oven 


JAN  3  0  1984 

SAN  FRANCISCO 
p.  i9|. to  '  mpAPV 


.  [  RESEN] 

Are  clas  .:  Led  and  certificated  personnel  of  the  City  and 
:  ..-•.'  -   :t  and  Community  College  District 

au-    ■  .cally  e.      e  for  continued  health  coverage  when  on  an 

:  ibsence  without  pay? 


CONCLUSION 


Yes  . 


ANALYSIS 

You  have  inquired  whether  classified  and  certificated 
personnel  of  the  City  and  County,  School  District  and  Community 
College  District  are  eligible  to  continue  in  the  Health  Service 
System      e  they  are  on  an  approved  leave  of  absence  without 

We  have  concluded  that  said  employees  are  entitled  to 
continue  participation;  however,  they  must  arrange  with  the 
Health  Service  System  to  pay  directly  for  their  contributions. 


Randall  B.  Smith  2  January  24,  1984 


Under  the  Charter,  there  are  specific  and  limited  means  by 
:h   classified  personnel  may  be  terminated  from  city 
employment,  beyond  separation  occasioned  by  retirement, 
resignation  or  death.   These  means  include  both  dismissal  during 
probation,  pursuant  to  Charter  Section  8.340,  and  dismissal  for 
cause,  pursuant  to  Charter  Section  8.341. 

Classified  personnel  of  the  School  District  and  the 
Community  College  District  are  also  subject  to  the  same 
restrictions.   Certificated  personnel  of  the  School  District, 

•..  teachers,  are  similarly  protected.   The  means  by  which  they 
be  terminated  are  contained  in  Education  Code  Sections  44932 
•  • 

Leaves  of  absence  for  City  employees  are  authorized  under 
Charter  Section  8.360  (leaves  for  employees).  Section  8.361 
(military  leave)  and  Section  8.363  (disability  leave).   Civil 
Service  rules  22.02(c)  through  22.14  set  forth  the  various  leaves 
of  absence  available  to  City  employees.   Rule  22. OK  J)  provides 
that , 

authorized  leave  of  absence  granted  under 
this  rule  shall  not  be  considered  as  a  break  in 
the  continuous  service  of  an  employee. 

Leaves  of  absence  for  teachers  are  authorized  under 
Education  Code  Sections  44962  et  seq .   Section  44973  provides 
that  "[a]t  the  expiration  of  the  leave  of  absence  of  the 
employee,  he  shall,  unless  he  otherwise  agrees,  be  reinstated  in 
the  post*      eld  by  him  at  the  time  of  the  granting  of  the  leave 
of  absence. "   The  Court  of  Appeal  has  ruled  on  this  point  as 
f ol lows : 

Respondents  are  correct  in  their  contention 
that  a  teacher  employed  by  the  district  but  on 
leave  of  absence  has  not  "departed  the  system." 
In  Fry  v.  Board  of  Education  [citation],  the 
court  stated:   'A  teacher  employed  but  on  leave 
of  absence  is,  nevertheless,  an  employee  of  the 
Board  [citations].   It  has  been  held  that  in 
determining  a  teacher's  seniority  rights,  the 
relation  of  employer  and  employee  continues  to 
exist  although  the  teacher  is  on  leave  of 
absence,  and  that  a  teacher  on  leave  of  absence 

■  In  the  terms  of  a  resolution  retaining 
"the  present  staff  of  teachers."  [citations]' 

:hers  -2jr..,  Inc.  v.  Abbott  (1978)  7  6 
810.  143  281. 


Randall  B.  Smith 


January  24,  1984 


Neither  the  Charter  nor  the  Education  Code  contemplates 
that  a  leave  of  absence  terminates  the  employer-employee 

■  ship.   Therefore,  an  individual  on  a  leave  of  absence  is 
still  considered  to  be  an  employee  of  the  City  and  County  or  its 
school  district  or  community  college  district.   As  employees, 
y  are  entitled,  pursuant  to  Charter  Section  8.420,  to 
- icipate  in  the  Health  Service  System. 

You  are  therefore  advised  classified  or  certificated 
personnel  of  the  City  and  County,  the  School  District  and  the 

y   College  District  are  eligble  to  continue  participation 
•-  Health  Service  System  when  on  an  approved  leave  of  absence 
without  pay. 


Respectfully  submitted, 


GEORGE  AGNOST 
Citv  Attorne 


o^ 


Btfrk  E.  Delventhai 
Deputy  City  Attorney 

/ 

Thomas  J.  Owen 

Deputy  City  Attorney 


APPROVED : 


L 


GEORGE  AGNOST 
City  Attorney 
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City  and  County  of  San  Francisco: 


Office  of  City  Attorney 


George  Agnoit 
City  Attorney 


SUBJECT: 


.  JESTED  BY 


PREPARED  BY: 


Febr  uary  7 ,  1984 


OP I HI OK  KO.  84  -  02 


Abstention  of  Certain  Members  of  the  War  Memorial 
Board  of  Trustees  Frorr,  Voting  on  Matters  Which 
Directly  Affect  War  Memorial  Tenant  Organizations 

Fred  Campagnoli 

President,  War  Memorial  Board  of  Trustees 


Burk  E.  Delventhal 
Deputy  City  Attorney 


QUESTION  PRESENTED 


DOCUMENTS  OEPT 

FEB  15  1984 


Must  a  War  Memorial  Trustee,  who  is  also  a  director  or 
trustee  of  one  of  the  organizations  that  is  a  War  Memorial 
tenant,  abstain  from  voting  on  a  matter  directly  affecting  that 
tenant  organization? 

ANSWER 


Yps 


INTRODUCTION 


In  June,  1979,  this  office  issued  Opinion  No.  79-37, 
wherein  we  opined  that  a  member  of  the  San  Francisco  Symphony 
Board  of  Trustees  may  also  serve  on  the  San  Francisco  War 
Memorial  Eoard  of  Trustees.   That  opinion  addressed  the  problem 
of  incompatability  of  offices  when  that  incompatabi 1 i ty  is 
ovprriddpn  by  competent  legislation  authorizing  dual 
of f i ceholdi ng  .   We  now  address  thp  question  whether  a  public 
official,  holding  incompatible  offices  by  virtue  of  statutory 
authorization,  must  recuse  himself  or  herself  from  voting  on 
mattprs  whpre  the  official  has  divided  loyalties. 

ANALYSIS 

Pursuant  to  San  Francisco  Charter  Section  1.103,  War 
Memorial  Trustees  are  officers  of  the  City  and  County.   As  such, 
thpy  are  subject  to  the  provisions  of  Charter  Spction  8.105, 
which  providps: 
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(a)   No  officer  or  employee  of  the  city  and 
county  shall  become  directly  or  indirectly 
interested  in  any  contract,  franchise,  right, 
privilege  or  sale  or  lease  of  property  awarded, 
entered  into  or  authorized  by  him  in  his  capacity 
as  an  officer  or  employee,  or  by  an  officer  or 
employee  under  his  supervision  and  control,  or  by 
a  board  or  commission  of  which  he  is  a  member, 
unless  same  is  devolved  upon  him  by  law.   An 
officer  or  employee  with  such  an  interest, 
however  acquired,  shall  become  divestPd  of  said 
interest  within  60  days  or  shall  resign  said 
office  or  employment. 

Hencp,  Section  8.105(a)  prohibits  City  officers  from  becoming 
directly  or  indirectly  interested  in  leases  authorized  by  them  in 
their  official  capacity  as  officers  of  the  City. 

The  San  Francisco  Opera,  the  San  Francisco  Symphony,  the 
San  Francisco  Museum  of  Modern  Art,  and  the  Archives  for  the 
Performing  Arts  are  all  non-profit  organizations,  which  are 
tenants  of  the  War  Memorial  and  are  directed  by  boards  of 
directors  or  boards  of  trustees  whose  members  serve  in 
non-salaried  capacities.   The  question  is  whether  the  War 
Memorial  Trustee  who  also  serves  on  the  board  of  a  War  Memorial 
tenant  becomes  directly  or  indirectly  interested  in  a  lease  when 
that  trustee  votes  to  approve  the  lease. 

In  Opinion  75-83,  issued  on  July  19,  1975,  this  office  was 
called  upon  to  opine  whether  the  conflict  of  interest  provisions 
of  the  Charter  then  in  effect  prohibited  Dianne  Feinstein,  who 
was  at  that  time  a  member  of  the  San  Francisco  Board  of 
Supervisors,  from  acting  upon  an  ordinance  to  appropriate  money 
for  the  operation  of  the  Haight  Ashbury  Free  Medical  Clinic, 
which  clinic  is  part  of  a  California  non-profit  corporation. 
Supervisor  Feinstein  was  a  member  of  the  board  of  directors  of 
the  Free  Clinic's  parent  corporation.   At  that  time,  San 
Francisco  Charter  Section  8.105(a)  provided  in  relevant  part: 

.  .  .  No  officer  or  employee  of  the  city  and 
county,  shall  be  or  become,  directly  or 
indirectly,  interested  in,  or  in  the  performance 
of,  any  contract,  work  or  business  .  .  .  the 
expense,  price  or  consideration  of  which  is 
payable  from  the  treasury;  or  in  the  purchase  or 
lease  of  any  real  estate  or  other  property 
belonging  to,  or  taken  by,  the  city  and  county 
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Section  8  .  105  ( j )  provided  at  that  time  that  an  officer  was  not 
deemed  interested  in  a  contract  or  lease  unless  it  was  authorized 
by  him  in  his  capacity  as  officer  or  employee,  or  by  an  officer 
or  employee  under  his  supervision  and  control,  or  by  a  board  or 
commission  of  which  he  was  a  member. 

As  noted  in  Miller  v.  City  of  Martinez  (1938)  28  Cal.App.2d 
364,  369,  the  disqualifying  interest  need  not  be  a  financial 
one.   The  court  stated  at  28  Cal.App.2d  370, 

It  would  thus  appear  that  the  "interest"  need 
not  involve  any  direct  financial  gain  upon  the 
part  of  the  public  official.   It  may  be  any 
interest  which  would  prevent  him  from  exercising 
absolute  loyalty  and  undivided  allegiance  to  the 
best  interest  of  the  municipality  he  serves.   He 
should  be  absolutely  free  from  any  influence 
other  than  that  which  may  grow  out  of  the 
obligations  he  owes  the  public. 

Based  upon  these  principles,  we  concluded  in  Opinion  No.  75-83 
that  the  supervisor  had  a  conflict  even  though  she  would  reap  no 
personal  material  benefit  from  the  action,  and  that  Charter 
Section  8.105(a),  as  it  then  read,  prohibited  the  supervisor  both 
from  voting  on  the  matter  and  from  continuing  to  serve  in  both 
capacities . 

As  will  be  noted  below,  the  expansion  of  the  remote 
interest  definitions  in  the  Charter  to  apply  to  non-salaried 
officers  of  non-profit  corporations  removes  the  requirement  that 
officers  or  employees  divest  themselves  of  one  of  the  offices 
when  a  matter  affecting  the  non-profit  corporation  comes  before 
them  in  their  official  capacity.   Rather,  disclosure  and 
abstention  arp  sufficient.   However,  the  proscription  against 
acting  in  circumstances  where  distracting  or  diverting  loyalties 
may  impair  the  capacity  of  a  City  officer  or  employee  from 
exercising  his  or  her  duty  of  undivided  loyalty  and  allegiance  to 
the  City  and  County  of  San  Francisco  remains  intact. 

Section  8.105(a)  in  its  present  form  is  parallel  to  its 
predecessor,  discussed  above.   It  provides  in  relevant  part, 

No  officer  or  employee  of  the  city  and  county 
shall  become  directly  or  indirectly  interested  in 
any  contract,  franchise,  right,  privilege  or  sale 
or  lease  of  property  awarded,  entered  into  or 
authorized  by  him  in  his  capacity  as  an  officer 
or  employee  .  .  .  or  by  a  board  or  commission  of 
which  he  is  a  member.  .  . 
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Section  8.105(h)  provides  in  relevant  part, 

An  officer  or  employee  shall  not  be  deemed  to 
be  interested  in  any  transaction  described  in 
Subsections  (a)  or  (c)  above  if  he  has  only  a 
remote  interest  in  the  transaction  and  if  the 
fact  of  such  interest  is  di  sclosed  and  noted  in 
the  official  records  of  the  board,  commission  or 
department  and  thereafter  the  board,  commission 
or  department  authorizes,  approves,  or  ratifies 
the  transaction  in  good  faith  by  a  vote  of  its 
membership  sufficient  for  the  purpose  wi  thout 
counting  the  vote  or  votes  of  the  officer  or 
member  with  the  remote  interest  .  .  .  .(Emphasis 
added . ) 

Section  8.105(h)(1)  provides  in  relevant  part,  "As  used  in  this 
article,  "remote  interest"  means: 

(A)   That  of  a  nonsalaried  officer  of  a  nonprofit 
cor por at  ion . 

Hence,  it  must  be  concluded  that  present  Section  8.105, 
like  its  predecessor,  provides  that  a  City  officer  who  is  also  an 
officer  of  a  corporation  becomes  interested  in  a  lease  of  City 
property  to  that  corporation  when  the  board  or  commission  on 
which  the  officer  sits  approves  or  awards  that  lease.   However, 
when  the  City  officer  is  a  non-salaried  officer  and  the 
corporation  is  a  non-profit  corporation,  the  conflict  is  deemed 
r  emote .   Thus,  the  officer  need  only  di  sclose  the  interest,  make 
sure  that  it  is  noted  in  the  official  records,  and  thereafter 
abstain  from  participating  in  any  way  in  the  deliberations. 

You  are  accordingly  advised  that  a  member  of  the  San 
Francisco  War  Memorial  Board  of  Trustees  who  also  serves  on  the 
board  of  a  tenant  organization  should  abstain  from  voting  on 
leases  or  other  matters  that  directly  affect  the  tenant 
organization  on  whose  board  that  officer  serves.   This 
prohibition  extends  beyond  voting  on  leases.   Therefore,  for 
example,  should  the  War  Memorial  Board  review  a  report  from  its 
staff  that  the  tenant  organization  is  not  discharging  its  duties 
under  the  lease  to  maintain  or  repair  the  premises  and 
recommending  that  the  lease  be  terminated,  or  that  some  action  be 
taken  against  the  tenant,  or  should  the  Board  entertain  a  request 
from  a  tenant  organization  for  permission  to  use  additional 
facilities,  the  War  Memorial  Trustee  who  also  serves  as  a 
director  of  the  organization  must  follow  the  disclosure,  notation 
and  abstention  procedures  outlined  above.   That  Trustee  may  not 
participate  in  the  deliberations  or  in  any  way  attempt  to 
influence  the  decision. 
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CONCLUSION 

In  conclusion,  the  members  of  the  War  Memorial  Board  of 
::-stpps  of  the  City  and  County  of  San  Francisco  owe  undivided 
allegiance  and  loyalty  to  the  people  of  the  San  Francisco  to 
discharge  their  duties  as  Trustees  of  the  War  Memorial  in  the 
best  interests  of  the  War  Memorial.   They  may  not  vote  on  any 
matter  where  other  offices  or  duties,  though  bereft  of  material 
gains,  may  impair  their  ability  to  discharge  their  duty  of 
undivided  loyalty  to  the  City. 

Respectfully  submitted, 


GEORGE  AGNOST 
City  Attorney 


^ 


\ 


Burk  E".    Delventhal 
Deputy  City  Attorney 


APPROVED: 


GEORGE  AGNOST 
City  Attorney 
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Office  of  City  Attorney 


George  Agnost 
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SUBJECT: 

REQUESTED  BY 
PREPARED  BY: 


Utilization  of  Airport  Revenue 
Bond  Funds  for  Art  Enrichment  at 
San  Francisco  International  Airport 

CLAIRE  ISAACS 

Director  of  Cultural  Affairs 

DONALD  J.  GARIBALDI 
Deputy  City  Attorney 
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QUESTION  PRESENTED 
the  proceeds  allocated  for  art  enrichment  from  Series 


Airpo 
buildings? 


CONCLUSIONS 


1  Neither  the  "Master  Resolution"  providing  for  issuance  of 
San  Francisco  International  Airport  Revenue  Bonds,  resolutions 
supplemental  thereto,  nor  the  Charter  limit  the  use  of  the  Proceeds 
of  either  Series  C  or  Series  D  Airport  Revenue  Bonds  to  any  specific 
structure  within  the  jurisdiction  of  the  Airports  Commission  for 
purposes  of  art  enrichment. 

2  If  a  reallocation  of  funds  for  art  enrichment  is  to  be  made , 
certain  administrative  actions  will  be  required  to  effectuate  that 
reallocation. 

ANALYSIS 

Resolution  No.  73-0065  of  the  Airports  Commission  adopted  on 
March  3,  1973,  providing  for  the  issuance  of  San  Francisco  Inter- 
national Airpor?  Revenue  Bonds  (the  "Master  Re solut ion") provides 
in  Section  3.04  that  the  Airport  Revenue  Bond  Fund  (the   Bond  Fund  ) 
consisting  of  most  of  the  Bond  proceeds  "shall  be  used  in  the  manner 
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provided  by  law  .  .  .  for  the  purposes  for  which  the  Bonds  are 
authorized  to  be  issued  ..."   There  follows  an  enumeration  of 
incidental  costs  which  can  be  paid  out  of  the  Bond  Fund,  but  no 
more  definitive  description  is  contained  in  that  Section. 

Section  7.306(a)  of  the  Charter  of  the  City  and  County  of  San 
Francisco  provides  that  the  Airports  Commission  shall  have  authority 
to  issue  Airport  Revenue  Bonds  "for  the  purpose  of  acquiring, 
constructing,  improving  or  developing  airports  or  airport  facilities 
under  its  jurisdiction  under  such  terms  and  conditions  as  the  com- 
mission may  authorize  by  appropriate  resolution."   That  declaration 
is  further  refined  by  the  term  "Airport"  which  appears  throughout 
the  Master  Resolution  and  supplemental  resolutions.   That  term  is 
defined  in  Section  1.03  of  the  Master  Resolution  to  mean 

"the  San  Francisco  International  Airport,  as  now 
located  in  San  Mateo  County,  State  of  California, 
together  with  all  additions,  betterments,  exten- 
sions and  improvements  thereto.   Said  term,  unless 
otherwise  specifically  limited  in  any  supplemental 
resolution,  shall  include  all  other  airports, 
airfields,  landing  places,  or  places  for  the  take- 
off and  landing  of  aircraft,  wheresoever  situated, 
hereafter  owned,  controlled  or  operated  by  the 
Commission  or  over  which  the  Commission  has 
possession,  management,  supervision  and  control, 
or  which  may  be  placed  under  its  control . " 

There  does  not  appear  to  be  any  provision  in  any  of  the  bond 
resolutions  or  the  Charter  which  limits  the  use  of  the  proceeds  of 
either  Series  C  or  Series  D  Bonds  to  any  specific  structure  within 
the  jurisdiction  of  the  Airports  Commission.   Furthermore,  the 
project  descriptions  contained  in  the  Official  Statements  for  Series 
C  and  Series  D  Bonds  is  far  too  broad  to  constitute  a  limitation. 

It  is  our  conclusion,  therefore,  that  the  phrase  "in  the  manner 
provided  by  law"  contained  in  Section  3.04  refers  to  the  authorization 
contained  in  Charter  Section  7.306(a)  as  well  as  the  definitional 
language  found  in  the  Master  Resolution,  neither  of  which  contains 
any  restriction  on  the  use  of  bond  proceeds  based  on  a  structure-by- 
structure  or  building-by-building  basis. 
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As  I  understand  the  situation  which  prompted  your  request  for 
opinion,  there  are  bond   funds  which  were  allocated  for  art  enrichment 
in  the  North  Terminal  Building  at  the  Airport  which  are  in  excess  of 
what  has  now  been  determined  to  be  required  and  you  desire  to  use 
those  funds  for  art  enrichment  of  the  South  Terminal  Building.   Based 
upon  the  analysis  set  forth  herein,  there  is  nothing  in  the  Master 
Resolution,  supplemental  resolutions  or  the  Charter  which  would 
prohibit  the  reallocation  of  those  funds  from  the  North  Terminal  to 
the  South  Terminal. 

As  you  are  aware,  there  are  certain  procedures  in  effect  govern- 
ing the  allocation  of  bond  funds  for  art  enrichment.   Those  same 
procedures  will  have  to  be  followed  to  set  aside  the  allocation 
previously  made  and  to  reallocate  those  funds  for  other  aspects  of 
art  enrichment  at  the  Airport. 

Respectfully  submitted, 

GEORGE  AGNOST,  City  Attorney 


By; 


/^ir^eut-i)  t    J 


DONALD  J.  GARIBALDI 
Deputy  City  Attorney 


APPROVED: 


1EORGE   AGNOST 
fity   Attorney 
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Office  of  City  Attorney 
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Applicability  of  Charter  Purchasing  Procedures 
To  The  Procurement  of  Election  Materials 


Jay  Patterson 
Registrar  of  Voters 

Burk  E.  Delventhal 
Thomas  J .  Owen 
Deputy  City  Attorneys 
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QUESTION  PRESENTED 

Is  the  Registrar  of  Voters  subject  to  the  charter 
requirements  regarding  the  purchase  of  materials  when  procuring 
election  materials? 


ANSWER 

The  Registrar  of  Voters  must  comply  with  Charter 
requirements  when  procuring  election  materials  for  purely  local 
elections.   The  Registrar  may,  subject  to  the  Chief 
Administrative  Officer's  approval,  go  outside  of  the  Office  of 
the  Purchaser  when  procuring  materials  for  elections  involving 
state  issues. 
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ANALYSIS 

This  office  has  been  asked  to  advise  whether  the  Registrar 
of  Voters  must  comply  with  the  purchasing  procedures  established 
in  the  San  Francisco  Charter,  when  procuring  election  materials. 
Charter  Section  7.100  sets  forth  standards  applicable  to 
purchasing  of  materials  by  the  City  and  County  of  San  Francisco. 
These  standards  include  competitive  bid  requirements  administered 
by  the  Office  of  the  Purchaser.   In  particular,  the  Registrar  has 
sought  an  explanation  of  the  effect  of  two  Elections  Code 
sections  indicating  that  he  is  not  bound  by  local  regulations 
requiring  him  to  act  through  a  county  purchasing  agent. 

Elections  Code  Section  10000  provides. 

All  expenses,  authorized  and  necessarily 
incurred  in  the  preparation  for  and  conduct  of 
elections  as  provided  in  this  code,  shall  be  paid 
from  the  several  county  treasuries,  except  that 
when  an  election  is  called  by  the  governing  body 
of  the  city,  the  expenses  shall  be  paid  from  the 
treasury  of  the  city.   All  payments  shall  be  made 
in  the  same  manner  as  other  county  or  city 
expenditures  are  made.   The  clerk,  in  providing 
the  materials  required  by  this  division,  need  not 
utilize  the  services  of  the  county  or  city 
purchasing  agent.   [Emphasis  added.] 

Elections  Code  Section  '14000  provides  that  "[t]he  county  clerk, 
in  providing  for  the  materials  required  by  this  division,  shall 
not  be  required  to  utilize  the  services  of  the  county  purchasing 
agent . " 

In  order  to  analyze  these  sections  properly,  we  must  first 
examine  the  interrelation  of  state  and  local  election  laws  in  San 
Francisco.   The  California  Constitution  provides,  in  Section  5  of 
Article  XI,  that  city  charters  may  provide  for  "the  conduct  of 
city  elections".   San  Francisco  has  done  so  in  Charter  Sections 
9.100  et  seq.   Charter  Section  9.103  provides  that  state  election 
laws  will  apply  only  where  other  provision  has  not  been  made  in 
the  Charter  or  in  ordinances  authorized  by  the  Charter. 

Charter  Section  9.102  provides  in  relevant  part  as  follows: 

The  conduct,  management  and  control  of  the 
registration  of  voters,  and  of  the  holding  of 
elections,  and  of  all  matters  pertaining  to 
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elections  in  the  city  and  county  shall  be  vested 
exclusively  in  the  registrar  of  voters.  .  .  . 


At  this  point  in  the  analysis,  we  return  to  the  provision 
in  California  Constitution,  Article  XI,  Section  5,  authorizing  a 
city  to  provide  in  its  charter  for  "the  conduct  of  city 
elections."   As  will  be  discussed  below,  the  character  of  an 
election  as  state  or  local  will  determine  whether  state  law  is 
preemptive  in  this  regards. 

Local  Elections 

Charter  Section  7.100  provides  in  relevant  part  as  follows: 

The  purchaser  of  supplies  shall  purchase  all 
materials,  supplies  and  equipment  of  every  kind 
and  nature,  and  enter  into  agreements  for  all 
contractual  services  required  by  the  several 
departments  and  offices  of  the  city  and  county, 
except  as  in  this  section  otherwise  provided 

There  are  no  provisions  in  Section  7.100  that  would  exempt  the 
Registrar  from  the  provisions  of  that  section. 

As  discussed  above,  Article  XI,  Section  5,  of  the 
California  Constitution  allows  San  Francisco  to  regulate  the 
conduct  of  city  elections  in  its  Charter.   San  Francisco  has 
exercised  that  authority,  and  provided  that  general  state 
elections  law,  such  as  Elections  Code  Sections  10000  and  14000, 
shall  only  apply  where  the  Charter  or  local  law  authorized  by  the 
Charter  do  not  provide  to  the  contrary.   The  Charter  has  provided 
specific  procedures  for  the  requisition  and  purchasing  of 
materials;  there  is  nothing  in  the  Charter  to  exempt  the 
Registrar  when  procuring  election  supplies.   The  Registrar 
therefore  must  comply  with  the  provisions  of  Charter  Section 
7.100,  including  the  competitive  bid  requirements,  with  regards 
to  purely  local  elections. 

State  Elections 

The  conduct  of  elections  in  California  is  subject  to  the 
preemptive  effect  of  state  law,  except  as  otherwise  provided  for 
under  municipal  charters  in  relation  to  municipal  affairs.   In 
San  Francisco,  as  discussed  above,  the  City  and  County  has 
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exercised  that  authority  as  to  municipal  elections.   It  must  be 
noted,  however,  that  the  authority  granted  to  chartered  cities 
such  as  San  Francisco  under  the  California  Constitution,  Article 
XI,  Section  5,  is  limited  to  provisions  for  city  elections.   The 
California  Elections  Code,  including  sections  10000  and  14000, 
governs  exclusively  the  conduct  of  state  elections. 

The  ability  of  local  election  officials  to  procure  needed 
election  materials  in  a  reliable  and  timely  fashion  in  order  to 
conduct  state  elections  is  a  matter  of  state-wide  concern. 
Therefore,  it  must  be  concluded  that,  with  regard  to  state-wide 
elections,  local  election  officials,  even  in  a  chartered  city, 
are  empowered  to  procure  election  materials  directly,  without 
using  the  services  of  the  county  purchasing  agent. 

Relationship  Between  the  Registrar 
and  the  Chief  Administrative  Officer 

Putting  aside  the  effect  of  Election  Code  Sections  10000 
and  14000,  at  first  blush  one  might  conclude  that  the  procurement 
of  election  materials  would,  under  the  Charter,  fall  within  the 
exclusive  ambit  of  the  Registrar  of  Voters. 

However,  other  charter  sections  modify  this  grant  of 
authority.   Charter  Section  3.201  provides  in  relevant  part  that: 

The  chief  administrative  officer  shall  be 
responsible  to'- the  mayor  and  to  the  board  of 
supervisors  for  the  administration  of  all  affairs 
of  the  city  and  county  that  are  placed  in  his 
charge  by  the  provisions  of  this  charter  and  by 
ordinance,  and  to  that  end,  except  as  otherwise 
provided  in  section  9.102  of  this  charter,  and 
the  general  laws  of  this  state  respecting  the 
registrating  of  voters,  the  holding  of  elections 
and  all  matters  pertaining  to  elections  in  a  city 
and  county,  he  shall  have  power  and  it  shall  be 
his  duty  to  exercise  supervision  and  control  over 
all  administrative  departments  which  are  under 
his  jurisdiction;   ..." 

Under  Charter  Section  3.510,  the  Registrar  of  Voters  is  part  of 
the  Department  of  Governmental  Services,  under  the  supervision  of 
the  Chief  Administrative  Officer. 
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The  relationship  of  these  charter  sections  was  explained 
and  analyzed  by  the  court  in  Diamond  International  Corporation  v. 
Boas  (1979)  92  Cal.App.3d  1015,  155  Cal.Rptr.  616.   In  Diamond 
International ,  the  trial  court  entered  judgment  granting 
plaintiff's  motion  for  summary  judgment  and  issuing  a  permanent 
injunction  enjoining  the  Chief  Administrative  Officer  of  San 
Francisco  from  interfering  with  the  Registrar  of  Voter's 
selection  of  a  computer  voting  system  to  be  used  in  the  city  and 
county. 

The  Court  of  Appeal  reversed,  holding  that  the  Registrar 
did  not  have  the  exclusive  right  to  assert  a  preference  in  the 
selection  and  requisition  of  a  particular  voting  system.   The 
court  concluded  that  the  relevant  charter  provisions  were  not 
intended  to  place  the  Registrar  of  Voters  outside  of  the  normal 
fiscal  constraints  of  the  San  Francisco  Charter.   The  procedures 
governing  the  procurement  of  election  supplies  were  held  to  be 
outside  of  the  "conduct,  management  and  control  of  the 
registration  of  voters,  and  of  the  holding  of  elections,"  as 
contemplated  in  Charter  Section  9.102.   Rather,  they  fell  within 
the  general  administrative  and  supervisory  functions  exerercised 
by  the  Chief  Administrative  Officer  over  the  Registrar  of  Voters 
pursuant  to  Charter  Sections  3.201  and  3.510. 

As  discussed  above.  Charter  provisions  govern  the 
procurement  of  election  supplies  for  purely  local  elections.   In 
elections  involving  state  issues,  procurement  of  election 
supplies  is  governed,  inter  alia,  by  Elections  Code  Sections 
10000  and  14000,  allowing  the  local  election  official  to  go 
outside  of  the  county  purchasing  agent.   However,  the  split  of 
authority  between  the  registrar  (for  the  conduct  of  elections) 
and  the  chief  administrative  officer  (for  the  administrative 
functioning  of  the  registrar's  office),  remains  a  matter  of 
municipal  concern,  even  in  a  state-wide  election.   Therefore,  the 
registrar  himself  is  not  free  to  make  the  determination  whether 
to  follow  city  purchasing  procedures.   As  with  many  other  purely 
local  procedures,  the  chief  administrative  officer  exercises  full 
supervisory  powers  over  the  registrar  with  regards  to  this  issue. 

Elections  Involving  Both 
State  and  Local  Matters 

For  the  most  part,  San  Francisco  elections  involve  both 
state  and  local  matters.   In  such  instances,  the  state  interest 
cannot  be  subordinated  to  provisions  for  purely  municipal 
elections.   And  as  a  practical  matter,  the  state  and  local  issues 
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cannot  be  separated  out  at  the  level  of  supply  requestions. 
State  law  therefore  applies  in  such  situations.   In  both  purely 
state  elections  and  in  elections  including  state  issues  and 
candidates,  the  Chief  Administrative  Officer  may,  pursuant  to 
Elections  Code  Sections  10000  and  14000,  allow  the  Registrar  to 
purchase  election  materials  directly,  without  proceeding  under 
the  purchasing  requirements  set  forth  in  Charter  Section  7.100. 

CONCLUSION 

The  Registrar  of  Voters  must  comply  with  Charter 
requirements  when  procuring  election  materials  for  purely  local 
elections.   The  Registrar  may,  subject  to  the  Chief 
Administrative  Officer's  approval,  go  outside  of  the  Office  of 
the  Purchaser  when  procuring  materials  for  elections  involving 
state  issues. 

You  are  so  advised. 

Respectfully  submi 


Bu?K  E.  Delventhal 
Deputy  City  Attorney 

Thomas  J .  Owen 
Deputy  City  Attorney 


APPROVED : 


GEORGEJAGNOStO 
City  Attorney 
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SUBJECT:         Legislation  Authorizing  City  To  Pay  Interest  On 

Wages  Due  To  Employees  Between  The  Time  The  Wages 
Are  Due  And  The  Time  They  are  Paid 

REQUESTED  BY:     John  L.  Taylor 

Clerk,  Board  of  Supervisors  — ,—c  r.co— 


PREPARED  BY:      Burk  E.  Delventhal 

Deputy  City  Attorney 


FEB  2  9  1984 


SAN  FRANCISCO 
QUESTION  PRESENTED  PUBLIC  '  IRRARY 

May  the  Board  of  Supervisors  authorize  the  payment  to 
employees  of  interest  earned  on  wages  due  to  employees  between 
the  time  the  wages  are  due  and  the  time  they  are  actually  paid? 


Yes 


ANSWER 


ANALYSIS 


In  Opinion  No.  83-70,  this  Office  advised  that  the 
Controller  is  neither  authorized  nor  required  to  pay  employees 
interests  generated  on  investments  of  city  wages  due  to  employees 
between  the  close  of  the  pay  period  and  the  time  the  wages  are 
paid  to  the  employees. 

The  Board  now  asks  the  question  whether  the  Board  of 
Supervisors  may  authorize  the  payment  of  interest  earned  by  the 
employees  between  the  date  of  the  close  of  the  pay  period  and  the 
date  the  employees  are  paid. 

A  charter  city  such  as  San  Francisco  enjoys  full  control 
over  all  municipal  affairs  not  in  conflict  with  state  law  or 
expressly  prohibited  by  its  charter.   West  Coast  Advertising  v. 
San  Francisco  (1939)  14  Cal .2d  516.   The  compensation  of  City 
employees  is  clearly  within  the  scope  of  San  Francisco's 
municipal  affairs.   Sonoma  County  Organization  of  Public 
Employees  v.  County  of~ Sonoma  (1979)  23  Cal. 3d  296,  317. 

The  Charter,  in  Section  2.101,  gives  to  the  Board  of 
Supervisors  general  power  to  provide  by  ordinance  for  rates  and 
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schedules  of  compensation.   This  authority  necessarily  includes 
the  power  to  determine  pay  periods  and  to  specify  when  wages 
shall  be  paid.   Furthermore,  by  virtue  of  Charter  Section  1.102, 
the  Board  of  Supervisors  has  all  powers  not  delegated  to  other 
boards  or  commissions  and  not  specifically  prohibited  in  the 
Charter . 

The  Board  of  Supervisors  may  authorize  any  payment  of 
monies  from  the  public  treasury,  so  long  as  the  payment  promotes 
a  public  purpose.   Schettler  v.  County  of  Santa  Clara  (1977)  74 
Cal.App.3d  990,  1003.   The  Board  of  Supervisors  has  broad 
discretion  to  determine  whether  a  payment  promotes  a  public 
purpose,  and  that  determination  will  not  be  disturbed  by  the 
courts  so  long  as  it  has  a  reasonable  basis.   Board  of 
Supervisors  v.  Dolan  (1975)  45  Cal.App.3d  237;  Winkelman  v.  City 
of  Tiburon  (1973)  32  Cal.App.3d  834,  845. 

A  determination  by  the  Board  of  Supervisors  that  employees 
are  entitled  to  the  interest  earned  on  wages  due  to  them  between 
the  close  of  the  pay  period  and  the  date  they  are  actually  paid 
is  clearly  within  the  powers  of  the  Board  of  Supervisors.   It 
promotes  a  public  purpose  by  insuring  full  compensation  to 
employees  for  the  services  they  rendered.   It  is  further  within 
the  ambit  of  the  Board's  power  to  establish  and  implement  pay 
procedures  for  the  City  and  County  of  San  Francisco. 

To  accomplish  this  purpose,  the  Board  of  Supervisors  should 
establish,  by  an  amendment  to  Section  18.9  of  the  San  Francisco 
Administrative  Code,  the  time  at  or  sometime  after  the  close  of  a 
pay  period  when  wages  are  due  to  its  employees.   The  ordinance 
should  further  provide  that  the  City  shall  pay  to  employees  all 
interest  earned  on  wages  due  between  the  date  specified  in  the 
ordinance  and  the  date  on  which  they  are  actually  paid. 

The  ordinance  should  specify  some  means  of  establishing  the 
amount  of  interest  earned.   In  this  regard,  the  Controller  and 
the  Treasurer  should  be  consulted  to  discuss  feasibility  and 
costs . 

Respectfully  submitted, 

GEORGE  AGNOST 
rtornej 


APPROVED : 

'^urk  E.  Delventhal 
Deputy  City  Attorney 


GEORGE  <1  AGNOST 
City  Attorney 
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OPINION   NO.     84-6 


SUBJECT:       •--??- icabi  1  ity  of  Charter  Section  8.407  to 

University  of  California  Interns  and  Residents 
at  Sar.  Francisco  General  Hospital 


ISTED  BY :   JOHN  J.  WALSH 

General  Manager,  Personnel 
Civil  Service  Commission 


DOCUMENTS  DEPT. 

MAY  4  1984 


5REP.-.RED  BY:    MICHAEL  C.  KILLELEA 
Deputy  City  Attorney 

SAI      .'CISCO 
ELISABETH  C.  BRANDON  P' ' 

Leqal  Assistant 


QUEST  1 0!:  PRESENTED 

Are  University  of  California  interns  and  residents  at 
Sar.  Franciscc  General  Hospital  employees  of  the  City  and 
-  -  for  purposes  of  Charter  Section  8.407? 


CONCLUSION 

No. 

INTRODUCTION 

The  San  Francisco  Interns  and  Residents  Association 
(S.F.I.R.A.)  has  requested  the  Civil  Service  Commission  to 
include  interns  and  residents  at  San  Francisco  General 
Hospital  within  the  City's  salary  standardization  process. 
These  interns  and  residents  are  enrolled  in  UC.  postgraduate 
programs,  and  some  of  tn-~  are  thereupon  assigned  to  S.F. 
General  on  a  temporary  oasis  as  part  of  their  medical 
training.   Compensation  for  these  interns  and  residents  has 
traditionally  been  set  on  a  statewide  basis  by  the  University 
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of  California,  which  computes  any  adjustments  on  the  basis  of 
changes  in  faculty  salaries.   S.F.I.R.A.  contends  that  interns 
and  residents  would  be  paid  more  during  their  assignments  to 
S.F.  General  Hospital  under  Charter  Section  8.407  than  they 
presently  receive  under  the  U.C.  formula.   As  Charter 
Section  8.407  provides  a  salary-setting  process  for  City 
employees,  we  must  first  determine  whether  interns  and 
residents  are  in  fact  City  employees. 


ANALYS I S 


Factual  Context 


In  July,  1959,  'the  City  entered  into 
the  University  of  California,  San  Francisc 
of  medical  personnel  at  San  Francisco  Gene 
the  terms  of  that  agreement,  University  of 
to  provide,  under  the  "general  supervision 
superintendent  of  the  Hospital,  profession 
supervise  the  teaching  of  interns  and  res: 
assigned  to  General  Hospital  as  part  of  U. 
prograr  The  City  agreed  to  operate  its  h 
sufficient  staff  and  supplies  to  assure  it 
accreditation  and  to  pay  U.C.  only  for  app 
costs  in  the  latter  s  provision  of  the  aut 
services  enumerated  in  the  agreement. 


an  agreement  with 
o  for  the  provision 
ral  Hospital.   Under 

California  agreed 
"  of  the 

al  medical  staff  to 
dents1  to  be 
C.  ' s  educational 
ospital  with 
s  continued 
roved  medical  care 
horized  medical 


Both  par' 
pertinent  part 


ies  to  the  1959  agreement  specified,  in 
that  S.F.  General's  superintendent  would 


-'Both  interns  and  residents  are  persons  who  have 
completed  the  four  years  of  medical  school  leading  to  an  M.D. 
degree.   The  first  year  of  postgraduate  study,  which  is 
necessary  to  obtain  a  license  to  practice  medicine  in 
California,  has  traditionally  been  known  as  an  "internship". 
A  residency  is  an  additional  two  to  six  year  program  which  is 
necessary  to  obtain  certification  as  a  specialist.   In  keeping 
with  current  medical  terminology,  we  shall  hereafter  refer  to 
both  groups  as  "residents". 
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retain  full  direction  and  control  of  the  Hospital's 
administration;  that  U. C. ' s  physicians  and  medical  students 
would  be  considered  independent  contractors  under  the 
agreement;  and  that  U.C.  assumed  exclusive  responsibility  for 
the  acts  of  its  employees  as  related  to  the  services  to  be 
provided  during  their  employment.-' 

The  independent  contractor  status  of  physician  and 
medical  students  at  San  Francisco  General  Hospital  is  set 
forth  in  the  1959  agreement  at  page  4  as  follows: 

"5.   The  School  of  Medicine  including 
its  physicians  and  the  medical  students 
shall  be  deemed  to  be  independent 
contractors  for  the  purposes  of  this 
contract  and  shall  be  responsible  for  the 
manner  in  which  they  perform  the  services 
required  of  them  by  the  terms  of  this 
contract,  ..."   (Emphasis  added.) 

Pursuant  to  that  agreement,  U.C.  operates  a  clinical 
program  for  its  residents  which  includes  rotating  assignments 
at  Moffett  Hospital,  Veterans  Administration  Hospital  and  San 
Francisco  General  Hospital.   Residents  participating  in  this 
prograrr  apply  for  admission  to  U.C.'s  postgraduate  programs 
and  are  subject  to  the  continuing  supervision  and  control  of 
U.C.  s  medical  faculty  at  all  times.   Neither  the 
superintendent  of  San  Francisco  General  Hospital  nor  any 
other  City  and  County  medical  personnel  may  determine  which 
individual  residents  shall  be  assigned  to  San  Francisco 
General  Hospital;  nor  may  they  remove  individual  residents 
whose  performance  they  consider  unsatisfactory. 

As  stated,  supra .  the  amount  of  payment  for  services 
rendered  by  residents  at  Moffett,  Veterans  Administration  and 
San  Francisco  General  Hospitals  is  set  by  the  U.C. 
administration.   The  V.A.  Hospital  renders  payment  for 
resident  services  at  that  hospital;  and  then  U.C.  issues 


U.C.  Medical  Center  further  agreed  to  provide 
malpractice  insurance  to  cover  its  faculty  and  students  at 
S.FG.H. 
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paychecks  to  those  individuals.   U.C.  also  issues  paychecks  to 
residents  who  work  at  Moffett  Hospital.   The  salary  rates  are 
identical  at  all  three  hospitals.   However,  S.F.  General 
Hospital  pays  residents  directly,  by  use  of  the  same  type  of 
Controller  s  warrants  as  are  used  to  pay  City  and  County 
employees.   San  Francisco  General  also  makes  an  "exempt 
appointment"  of  the  residents  assigned  there  and  removes  those 

are  rotated  to  another  hospital  all  at  the  direction  of 
U.C. 

2 .  The  Employer-Employee  Relationship 

The  first  question  that  arises,  then,  is  whether  these 
resident;  may  properly  be  considered  City  employees  while  they 
are  working  at  S.F.  General  Hospital.   It  is  our  opinion  that 
they  are  not  employees. 

An  employee  is  one  who  is  subject  to 
the  absolute  control  and  direction  of  his 


employer  in  regard  to  any  act,  1 ^bor  or  work 
to  be  dene  in  the  course  and  scope  of  his 
employment."   Gipson  v.  Davis  Realty  Co. 
(1963)  215  Cal.App.2d  190,  205;  30  Cal.P.ptr. 
253.   (Emphasis  added.)   The  control 
necessary  to  make  the  relationship  that  of 
employer  and  employee  means  complete  control 
or  the  unqualified  right  to  control  and 
direct  the  details  of  the  work  or  the  means 
by  which  it  is  to  be  accomplished.   Chinni s 
v .  Pomona  Pump  Co .  (1940)  36  Cal.App.2d  633, 
639.   The  right  to  control  is  the  test, 
rather  than  the  actual  exercise  of  control. 
Chas.  R.  McCormick  Lbr .  Co.  v.  O'Brien 
(1928)  90  Cal.App.2d  776,  780." 

3 .   The  Independent  Contractor  Relationship 

We  believe  that  the  City's  relationship  with  U.C.  and 
its  residents  is  exactly  that  which  is  set  forth  in  its  1959 
written  agreement:  one  of  an  independent  contractor.   In 
determining  whether  one  who  performs  services  for  another  is 
an  erpl:yee  or  an  independent  contractor,  California  courts 
have  applied  what  is  known  as  "the  multif actor  test"    As 
expressed  in  Tieberq  v.  Unemployment  Ins.  App.  Bd .  (1970)  2 
Cal.3d  943,  88  Cal.Rptr.  175,  at  949: 

i 
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"...  the  most  important  factor  is  the 
right  to  control  the  manner  and  means  of 
accomplishing  the  result  desired.   If  the 
employer  has  the  authority  to  exercise 
complete  control,  whether  or  not  that  right 
is  exercised  with  respect  to  all  details,  an 
employer-employee  relationship  exists. 
Strcr.g  evidence  in  support  of  an  employment 
relationship  is  the  right  to  discharge  at 
will,  without  cause.  .  .  .  Other  factors  to 
be  taken  into  consideration  are  (a)  whether 
or  net  the  one  performing  services  is 
engaged  in  a  distinct  occupation  or 
business;  (b)  the  kind  of  occupation,  with 
reference  to  whether,  in  the  locality,  the 
work  is  usually  done  under  the  direction  of 
the  principal  or  by  a  specialist  without 
supervision;  (c)  the  skill  required  in  the 
particular  occupation;  (d)  whether  the 
principal  or  the  workman  supplies  the 
instrumentalities,  tools,  and  the  place  of 
work  for  the  person  doing  the  work;  (e)  the 
length  of  time  for  which  the  services  are  to 
be  performed;  (f)  the  method  of  payment, 
whether  by  the  time  or  by  the  job;  (g) 
whether  or  not  the  work  is  a  part  of  the 
regular  business  of  the  principal;  and 
(h)  whether  or  not  the  parties  believe  they 
are  creating  the  relationship  of 
employer-employee."  (Emphasis  added.) 

The  importance  of  this  factor  of  control  has  been 
reaffirmed  in  subsequent  decisions.   (See  also  Zaremba  v.  Miller 
(1980)  113  Cal.App.3d  Supp .  1,  5;  Societa  per  Azioni  de 
Navagazione  Italia  v.  City  of  Los  Angeles  (1982)  31  Cal.3d  446, 
457-458.)   In  the  instant  situation,  the  City  has  no  control  over 
the  assignment,  hours  of  work,  designation  of  medical  specialty, 
discipline,  academic  standing  or  length  of  service  of  any  of 
U.C.'s  residents.   Although  the  City  exercises  some  control  over 
the  result  of  the  residents'  endeavors  at  San  Francisco  General 
Hospital  through  the  terms  of  its  1959  agreement  with  U.C.,  it 
has  no  control  over   the  manner  and  means  of  accomplishing  the 
result  (Tieberg,  supra . )   We  conclude,  therefore,  that 
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U.C.  and  its  residents  are  independent  contractors,  not 
employees,  in  their  arrangements  with  the  City  for  the  use  of 
General  Hospital . 

4.   Case  Law  en  Housestaff  or  Residents 


In  addition  to  reviewing  California  cases  which  discuss, 
in  general  terms,  the  characteristics  of  employer-employee  and 
independent  contractor  relationships,  we  have  also  analyzed 
cases  from  other  jurisdictions  which  specifically  attempt  to 
determine  whether  "housestaff  (as  residents  are  sometimes 
called)  are  students  or  employees  when  performing  clinical 
work  at  teaching  hospitals  as  part  of  their  postgraduate 
medical  education. 


N.L.R.5.  Decisions 


The  National  Labor  Relations  Board  ("N.L.R.B. ')  has  held 
that  residents  are  not  "employees'  within  the  meaning  of  the 
National  Labor  Relations  Act  ( "N . L . R. A. " ) ,  despite  the  fact 
that  they  admittedly  possess  certain  employee  characteristics. 


I 
223  N.L 
Assoc  i  a 
residen 
purpose 
As s oc i a 
the  N.L 
c  1  i  n  i  c  a 
N.L.R.B 
dismiss 


n  the  California  case  of  Cedars-Sinai  Medical  Center 

R.B.  251  (1976),  the  Cedars-Sinai  Housestaff 
tion  filed  a  petition  seeking  to  represent  interns, 
and  clinical  fellows  for  collective  bargaining 
Cedars-Sinai  Medical  Center  contended  that  the 
was  not  a  labor  organization  within  the  meaning 
because  such  interns,  residents  and 


t  ion 

. R . A . ,  in  part 

1  fellows  are  students  rather  than  employees 

.  agreed  with  the  Medical  Center's  contention, 

ed  the  petition. 


of 


The 
and 


The  N.L.R.B.  noted  that  the  standards 
and  residencies  are  prepared  by  the  Council 


for  internships 
on  Medical 


Education  and  approved  by  the  American  Medical  Association, 
and  that  those  programs  are  carried  out  in  hospitals  which  are 
accredited  by  these  bodies.   (223  N.L.R.B.  at  252.) 
Graduating  medical  students  are  placed  in  these  programs  by 
the  National  Intern  and  Resident  Matching  Program,  which 
computer  matches  the  students   and  the  hospitals'  ranked  lists 
of  preferences.   (Id. ) 


J 
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While  these  postgraduate  programs  cons 
of  patient  care  activities,  the  N.L.R.B.  not 
simply  the  means  through  which  the  learning 
designed  to  develop  cl inical.  judgment  and  pr 
clinical  skills,  is  carried  out.  (Id.  at  pp 
Further,  the  payment  received  is  on  a  gradua 
from  a  first-year  intern  to  a  fifth-year  res 
the  nature  of  a  stipend  with  no  correlation 
irs  sper.t  by  the  resident  in  patient  care. 
also  pointed  out  that  the  tenure  of  the  hous 
Cedars-Sinai  is  closely  related  to  the  lengt 
each  individual  pursues,  and  that  few  remain 
employment  relationship  with  the  medical  cen 
training  is  completed.   ( Id . )-' 


ist  in  large  part 
ed  that  this  is 
process,  which  is 
oficiency  in 

252-253  .  ) 
ted  basis,  ranging 
ident,  and  is  in 
to  the  numbers  of 

The  N.L.R.B. 
estaff  at 
h  of  the  program 
to  establish  an 
ter  once  their 


Numerous  other  N.L 
Cedar-Sinai  s  holding.1' 
district  court  in  New  Yo 
determination  that  house 
meaning  cf  the  N.L.R.A 
over  such  individuals,  b 
state  power  over  the  lab 
v.  Committee  of  Interns 


(S.D.N.Y.  1977).   Predic 
reached  in  the  states  wh 


.R.B.  cases  have  adhered  to 

One  year  after  Cedars-Sinai ,  a 
rk  held  that  the  N.L.R.B. 's 
staff  were  not  employees  within  the 
divested  that  agency  of  jurisdiction 
ut  did  not  preclude  the  exercise  of 
or  relations  of  housestaff.   N.L.R.B 
and  Residents,  426  F.Supp.  438 


tably,  different  results  have  been 
ich  have  addressed  this  question. 


We  are  advised  that  residents  who  come  to  work  for 
the  City  and  County  of  San  Francisco  after  completion  of  their 
residency  program  are  "appointed"  as  new  exempt  employees.   If 
such  residents  were  already  employees  by  virtue  of  their 
earlier  "employment"  while  a  resident,  it  would  be 
that  they  be  appointed  again. 


unnecessary 


*  See,  e.g.,  St.  Christopher's  Hospital 
166  (1976);  Buffalo  General  Hospital,  224  N.L 
and  Wayne  State  University,  226  N.L.R.B.  1062 


223  N.L.R.B. 
R.B.  76  (1976) 
(1976)  . 
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B .   Decisions  in  Other  States 

In  Pa.  Ass  n.  of  Interns  and  Residents  v.  Albert 
Einstein  Medical  Center,  470  'Pa.  561,  369  A. 2d  711  (1977),  the 
Pennsylvania  Supreme  Court  held  in  pertinent  part  that 
interns,  residents  and  clinical  fellows  at  Temple  University, 
a  public  university  hospital,  were  not  employees  within  the 
meaning  of  that  state  s  Public  Employee  Relations  Act. 
Inasmuch  as  that  Act  defined  a  public  employee  simply  as  "any 
individual  employed  by  a  public  employer",  the  Court  relied 
jj  n  broad  legal  principles,  such  as  those  we  have  enunciated 
in  Parts  2  and  3,  supra ,  in  defining  the  residents'  status. 
In  explaining  its  holding,  the  Court  stated: 

"In  our 'opinion,  while  appellants  herein 
are  clothed  with  the  indicia  of  employee 
status,  the  true  nature  of  their  reason  for 
being  at  Temple  University  negates  their 
employee  status.   Appellants  do  net  go  to 
work  at  Temple  in  the  true  bargained-f cr 
exchange  normally  associated  with  the 
employer-employee  relationship.   Appellants 
are  not  primarily  seeking  monetary  gain,  but 
rather  are  attempting  to  fulfill  educational 
requirements,  either  to  initially  practice 
medicine,  or  to  obtain  certain  specialties  in 
the  medical  field.   Moreover,  appellants 
herein  are  not,  because  of  certain  medical 
board  requirements,  free  to  obtain  this 
training  from  any  hospital  in  the 
Commonwealth;  appellants  must  work  at  a 
hospital  approved  as  a  teaching  hospital, 
such  as  Temple.   This  again  evidences  that 
the  general  bargained-f or  exchange  of  the 
normal  market  place  is  absent  in  the  instant 
case. 

(369  A. 2d  at  714 . ) 

Two  other  state  decisions  have  reached  contrary 
conclusions,  both  premised  on  the  theory  that  the  absence  of  a 
specific  legislative  exclusion  for  persons  with  the  dual 


J 
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status  of  students  and  employees  necessitated  the  inclusion  of 
housestaff  under  their  respective  public  employee  relations 
statutes.   In  House  Officers-,  etc.  v.  U.  of  Neb.  Med.  Ctr., 
198  Neb.  697,  255  N.W.2d  258  (1977),  the  Nebraska  Supreme 
Court,  in  explaining  its  decision  to  characterize  housestaff 
as  employees,  emphasized  the  high  percentage  of  time  spent  by 
housestaff  in  often  unsupervised  patient  care  plus  the  salary 
and  fringe  benefits  accorded  to  them.   In  Regents  of  Univ.  of 
Mich,  v.  Michigan  Emp.  Rel .  Com'n.,  389  Mich.  96,  204  N.W.2d 
218  (1973),  the  Supreme  Court  of  Michigan  observed  that  the 
Michigan  Constitution  contained  a  specific  provision  which 
declared  the  resolution  of  public  employee  disputes  to  be  a 
matter  Df  public  policy.   It  then  reasoned  that  the  federal 
and  state  tax  withholding  features  of  housestaff  compensation, 
the  nature  of  their  fringe  benefits  and  the  high  allocation  of 
their  time  to  patient  care  services  all  substantiated  the 
conclusion  that  housestaff  should  be  considered  employees. 

We  find  the  rationale  of  these  Nebraska  and  Michigan 
cases  tc  be  unpersuasive.   As  set  forth  in  Parts  2  and  3  of 
this  opinion,  factors  such  as  the  right  of  absolute  direction 
and  control  over  the  work  to  be  done  and  the  parties'  belief 
as  to  the  type  of  relationship  they  are  creating  are 
critical.   We  believe  that  the  Cedars-Sinai  line  of  N.L.R.B. 
decisions  gives  appropriate  weight  to  such  factors,  and  we 
therefore  agree  with  the  conclusions  reached  therein.   As  we 
are  unable  to  locate  any  reported  California  decisions  in  this 
field, -      we  believe  that  the  better-reasoned  cases  in  other 
jurisdictions  support  our  conclusion  that  U.C  residents  at 
S.F  General  Hospital  are  not  City  and  County  employees. 


-'We  are  informed  that  the  California  Court  of  Appeal, 
First  Appellate  District,  will  hear  oral  argument  next  month 
in  a  case  which  challenges  the  propriety  of  U.C.'s  decision  to 
terminate  dues  deductions  on  behalf  of  the  Physicians' 
National  Housestaff  Association  on  the  ground  that  U.C.  house 
officers  are  not  employees  within  the  meaning  of  the  Higher 
Education  Employer-Employee  Relations  Act  (Government  Code 
Sections  3560,  et  seq.).   (Regents  of  U.C  v.  P.E.R.B., 
No.  A021708 • ) 
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5.   Charter  Section  8.407 

In  view  of  our  conclusion  that  U.C.'s  residents  are 
:r. dependent  contractors  and  not  City  employees,  the  only 
question  which  remains  is  whether  the  provisions  of  Charter 
Section  8.407  may  nonetheless  be  applied  to  them. 

Charter  Section  8.407  sets  forth  the  procedures  by  which 
the  Civil  Service  Commission  collects  basic  pay  rate  data  and 
computes  the  generally  prevailing  rates  of  salaries  and  wages 

for  those  employees  covered  by  Section  8.401  of  the 
charter  .  .  .."   In  turn,  Section  8.401  is  concerned  with  the 
mpensation  schedules  for 

.  .  .  officers  and  employees  except  those 
whose  compensations  are  specified  in  this 
charter  and  except  those  covered  in  Sections 
8  402.  8.403,  8.404  and  8.405." 

Under  the  facts  described  in  Part  1,  supra ,  it  is  the 
U.C  Medical  Center  which  exercises  the  right  to  control  and 
direct  the  acts  of  the  residents  which  it  assigns  on  a 
rotating  basis  to  S.F.  General.   Although  the  City's  medical 
staff  at  the  Hospital  may  exercise  some  incidental  control  or 
direction  over  these  residents  in  the  actual  performance  of 
their  duties.  City  personnel  do  not  have  the  "unqualified 
right  tc  control  and  direct"  their  work.   (Chinnis ,  supra . ) 
The  City  does  not  select  the  individuals  who  will  be  assigned 
tc  S.F.  General,  the  specialties  in  which  they  will  work,  or 
the  length  of  time  these  physicians  will  be  assigned  to  the 
Hospital.   Further,  the  City  cannot  terminate  the  services  of 
a  resident  it  deems  unsatisfactory,  nor  can  it  countermand  a 
decision  by  the  U.C  medical  faculty  to  remove  an  individual 
whom  City  physicians  might  wish  to  retain  at  the  Hospital. 

It  follows,  then,  that  U.C.  residents  are  not  City 
employees  under  the  definitions  set  forth  in  Section  8.407  or 
8.401.   The  fact  that  these  residents  are  paid  by  means  of 
Controller's  warrants  for  work  performed  at  S.F   General 
Hospital  does  not  alter  this  conclusion.   The  method  of 
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compensation  for  services  rendered  is  not  determinative  of 
employee  status,  for  the  actual  employer  is  not  recessarily 
the  same  person  who  makes  payment.   Claremont  County  Club  v. 
Industrial  Ace.  Com.  (1917)  174  Cal.  395;  Burlinqham  v .  Gray 
( 1943)  22  Cal .2d  87 . 

We  conclude,  therefore,  that  U.C.  residents  are 
independent  contractors  as  provided  in  the  1959  agreement 
between  the  City  and  U.C.  and  as  such  residents  are  not  City 
and  County  employees  for  purposes  of  Charter  Section  8. 407 
while  they  are  assigned  to  S.F.  General  Hospital.1 

Very  truly  yours, 

GEORGE  AGNOST,  City  Attorney 


By 


16&Uz^ 


MICHAEL  C.  KILLELEA 
Deputy  City  Attorney 


APPROVED 

V',v, 

\ 

i 

4- 

Cit 

■y 

At 

torney 

MCK:css 

8830C 

A'We  are  aware  that  Section  16.210  of  the  San  Francisco 
Administrative  Code  was  amended  in  1983  to  add  the  underlined 
phrase  "...  provided,  however,  that  each  profession,  including 
medical  interns  and  residents,  shall  have  the  right  to  separate 
representation  for  that  particular  professional  category." 
(Emphasis  added.)   Such  proviso  does  not  make  this  class  of 
persons  (  medical  interns  and  residents'  )  who  are  agents  of  an 
independent  contractor  employees  of  the  city  and  county.   Without 
deciding  the  validity  of  such  designation  under  the 
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(Footnote  5.  continued) 


"Employer-Employee  Ordinance'  [Section  16.200,  et  seq.  of  the 
San  Francisco  Administrative  Code],  it  may  well  be  that  these 
people  may  be  included  in  that  category  for  purposes  of  airing 
concerns  relative  to  the  physical  environment  in  which  they 
work.   Hence,  without  deciding  the  issue  at  this  time,  it  may 
well  be  appropriate  to  resolve  such  concerns  in  this  manner. 
However,  it  would  not  be  appropriate  for  the  City  and  County 
of  San  Francisco  to  unilaterally  seek  to  affect  the  economic 
status  of  agents  of  the  University  of  California  who  are 
subject  to  its  direction  and  control,  and  made  available  to 
the  city  and  county  only  because  of  the  contract  between  the 
city  and  the  university. 

Since  these  individuals  are  not  employees,  they  are  not 
restricted  to  the  instant  procedures  for  airing  their  concerns 
over  the  physical  environment  in  which  they  work.   They  are 
free,  as  they  always  have  been,  to  voice  these  concerns  to  the 
management  of  San  Francisco  General  Hosoital. 


-ity  and  County  of  San  Francisco: 


Office  of  City  Attorney 


G»org«  Agnost, 
City  Attorney 


.   QUESTED  BY 

?R~?ArED  3Y: 
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<^r     OPINION  NO.  84-7 

Contracting  Out  Services  of  the  City  Attorney 

John   L.    Taylor 

Clerk    of    the   Board   of    Supervisor  sjQCUMEiSiTS  DEP' 


Burk    E.    D*1]  v^ntha] 
Deputy   City   Attorney 

QUESTION    PRESENTED 


MAR  9     1984 

SAN   FRANCISCO 
P'lPI  IC    '  IRRAPY 


To  what  extent  anc  und°r  what  circumstances  may  th°  Board 
of  Supervisors  hire  private  counsel? 

ANSWER 

The  city  Attorney  1S  the  Char tei -mandateo  attorney  for  the 
Board  of  Supervisors  and  they  may  not  hire  private  counsel  unless 
th°  City  Attorney  is  not  ready,  willing  anc.  able  to  provide  th°n 
with  legal  adv-^c^   and  representation. 

ANALYSIS 

You  have  submitted,  on  behalf  of  Supervisor  t;°ld°r  ,  a 
request  for  an  opinion  whether  and  under  what  circumstances  the 
Boaru  of  Supervisors  may  contract  with  private  counsel  to  provide 
legal  services  or  legal  representation  to  th°  Board  of 
Supervisors.   The  basic  provisions  governing  the  Office  of  the 
City  Attorney  and  his  power s  and  duties  appear  in  San  Francisco 
Charter  Section  3.401.   Oth°r  provisions  relating  to  the  City 
Attorney  s°t  forth  in  other  parts  of  th°  Charter  ar°  referred  in 
tr.  :s  op;  i.  ion  where  r°]pvaiit. 

San  Francisco  Charter  Section  3.401  provides  in  relevant 


The  city  attorney  must  represent  the  city  and 
county  in  a]l  actions  and  proceedings  in  which  it 
may  o"  legaJly  interested,  or,  for  or  against  the 
city  and  county,  or,  any  officer  of  the  city  and 
county  in  anj  action  or  proceeding,  when  directed 
so  to  do  by  the  supervisors,  except  where  a  cause 
of  action  exists  in  favor  of  the  city  and  county 
against  said  officer.   Whenever  any  cause  of 
action  exists  in  favor  of  the  city  and  county, 
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the  city  attorney  shall  commence  the  same  when 
within  his  knowledge  or  when  directed  so  to  do  by 
th°  supervisors.   He  shall  giv  his  advice  or 
opinion  in  writing  to  any  officer,  board  or 
commission  of  the  city  and  county  when 
requested.   Except  as  otherwise  provided  in  this 
charter,  he  shall  not  settle  or  dismiss  any 
litigation  for  or  against  the  city  and  county, 
unless,  upon  his  written  r econmendation ,  he  is 
ordered  so  to  do  by  ordinance. 

The  city  attorney  shall  prepare,  or  approve 
as  to  form,  all  ordinances  before  they  are 
enacted  by  th°  supervisors.   He  shall  approve,  by 
endorsement  in  writing,  the  form  of  all  official 
or  oth^r  bonds  required  by  this  charter  or  by 
ordinance  before  the  same  are  submitted  to  th° 
proper  commission,  board  or  office  for  final 
approval,  and  no  such  bonds  shall  be  finally 
approved  without  such  approval  as  to  form  by  the 
city  attorney.   Except  as  otherwise  in  this 
charter  provided,  he  shall  prepare  m  writing  the 
draft  or  form  of  all  contracts  before  the  same 
are  executed  on  behalf  of  the  city  and  county. 
I!0  shall  examine  and  approve  the  title  Gf  all 
rc3J  property  to  be  acquired  by  the  city  and 
county 

;:°r,c°,  th°  City  Attorney  must  represent  the  city  in  all 
actions  ana  proc°°uincs  in  which  it  may  be  legally  interested, 
pith°r  as  a  plaintiff  or  as  a  defendant.   H°  must  also  represent 
all  officers  of  th°  City  and  County  of  San  Francisco  when 
directed  to  do  so  by  the  Board  of  Supervisors,  eXc°pt  when  the 
City  has  a  cause  Gf  action  against  the  officer.   And  when  the 
City  has    a  cause  of  action  in  its  favor,  the  city  Attorney  shall 
commence  saia  action  when  it  is  within  his  knowledge  or  when 
directed  to  do  so  by  the  Board  of  Supervisors.   Furthermore,  all 
settle-ents  of  litigation  for  or  against  the  City  must  be 
supported  by  his  recommendation.   The  city  Attorney  nust  also 
give  advice  or  opinion  in  writing  to  any  officer,  board  or 
commission  of  the  city  and  county  when  requested  to  do  so, 
prepare  ana  approve  as  to  form  all  ordinances  before  they  are 
adopted  by  the  Supervisors,  approve  by  endorsement  in  writing  the 
form  of  all  official  or  oth°r  bonds  required  by  the  Charter, 
prepare  m  writing  the  draft  or  form  of  all  contracts  before  they 
are  executed  by  the  City,  and  examine  and  approve  the  title  of 
all  r°al  property  to  be  acquired  by  the  City. 

It  must  be  concluded  from  the  overall  scheme  of  Charter 
Section  3.401  that  the  city  Attorney  is  the  charter-mandated 
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]»ca]  rppr°sentativp  of  and  advisor  to  the  Board  of  Supervisors 
and  all  oth°r  officers,  boards,  commissions  and  agencies  of  the 
City,  »xc<=>pt  as  otherwise  provided  in  the  Charter.   That  the 
poop] e  m  adopting  th°  charter  intended  to  designate  the  city 
Attorney  as  the  char ter -mandated  legal  representative  of  and 
advisor  to  all  city  officials,  boards  and  commissions  is 
reaffirmed  by  several  provisions  of  th°  Charter  that  contemplate 
that  a  board  or  commission  may  appoint  special  counsel  under 
certain  limited  circumstances.   See,  for  example,  section  3.585, 
which  enpowers  the  San  Francisco  Port  Commission 

.  .  .  with  the  consent  of  the  mayor  and  the 
approval  of  the  city  attorney  I  to  J  appoint 
special  counse]  . 

In  addition,  Section  3.694  empowers  the  Airports  Commission, 

.  .  .  subject  to  the  approvaj  of  the  mayor,  to 
appoint  special  counse]  for  temporary  purposes. 

And  Section  3.594  ^powers  the  san  Francisco  Public  Utilities 
Commission , 

.  .  .  subject  to  the  approval  of  the  mayor,  to 
appoint  special  counsej  for  temporary  purposes. 

:.der  the  doctrine  expr°ssio  unius  est  °xc]usio  alterius, 
which  states  that  when  a  statute  expresses  certain  exceptions  to 
a  genera]  rule  other  exceptions  are  necessarily  excluded,  the 
specific  provisions  in  th°  Charter  for  authorization  to  employ 
outside  counse]  under  limited  circumstances  vested  in  c°rtam 
boar  as  and  commissions  support  the  conclusion  that  oth°r 
officials,  boards  and  commissions  have  no  such  authority.   State 
of  California  °x  r°],  pept .  of  Employment  v.  General  Ins.  Co. 
(197U)  13  Cal.App.3d  853,  860-61.   To  rule  otherwise  would  render 
meaningless  th°  specific  provisions  in  the  charter  authorizing 
other  boards  and  commissions  to  hire  outside  counse]. 

This  conclusion  is  further  reinforced  by  Charter  Section 
2.101,  which  provides: 

The  powers  of  the  city  and  county,  except  the 

powers     reserved     tO     the     people     or     delegated     tO 

other  officials,  boards  or  commissions  by  this 
charter,  shall  be  vost°d  in  the  board  of 
supervisors  and  shall  be  oxorcis»d  as  provided  in 
this  char  t°r  . 

T:.e  charter  of  the  City  and  County  of  San  Francisco  has 
specifically  delegated  to  the  City  Attorney  the  authority  and 
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duty  of  providing  the  City  and  its  officials  with  legal  counsel 
and  representation.  Hence,  the  power  to  employ  private  counsel 
is  not  vested  in  the  Board  of  Supervisors. 

Moreover,  it  is  evident  that  the  city  Attorney,  in  fact, 
performs  all  legal  functions.   He  drafts  legislation;  h°  advises 
officials,  and  he  represents  then  in  litgation.   It  would  be 
impossible  and  intolerable  to  separate  the  functions  of  legal 
advisor  from  those  Gf  i^gal  representative.   Otherwise,  the  city 

r;i°y,  who  is  shouldered  with  the  responsibility  for  defending 
the  City  and  its  officials  in  all  actions  and  proceedings,  would 
be  facec  with  defending  the  decisions  and  actions  taken  by  those 
officials  acting  m  reliance  on  advice  of  a  separate  counsel  whom 
he  did  not  contr  ol  . 


It  is  patently  cl°ar  from  a  review  of  the  above  Charter 
provisions  that  th°  people  0f  the  City  and  County  of  San 
Fi ancisco  intended  to  vest  in  on°  unified  authority  all  powers 
ana  duties  relating  to  th°  legal  representation  of  the  City  and 
County  of  San  Francisco,  and  that  the  Charter  contemplates  that 
the  City  Attorney  is  the  Char t^r -mandated  attorney  for  San 
Francisco  and  all  its  boards  and  commissions  except  where 
otherwise  specifically  provided.   This  conclusion  was  sustained 
by  t;.e  court  of  appeal  in  Rafaej  y.  Boyle  (1916)  31  Cal.App.  623. 

In  Rafael ,  the  Civil  Service  Commission  of  the  city  and 
County  of  San  Francisco  sought  to  employ  outside  legal  counsel  to 
defend  tr,e  Commission  in  certain  legal  proceedings.   The  court 
said,  at  31  Cal .App  625: 

Whether  attorneys  may  be  employed  in  behalf 
of  a  municipal  corporation  depends  upon  the 
proper  construction  of  the  law  under  which  such 
employment  is  sought  to  be  sustained,  the  nature 
of  the  service  to  be  performed,  or,  in  the 
absence  of  legal  provisions  pertaining  thereto, 
the  character  of  the  litigation  or  legal 
controversy  involved.   There  is  mucn  variety  in 
the  charters  and  statutes  of  different 
jurisdictions  relating  to  law  officers  of 
municipal  corporations.   In  general,  unless 
forbidden  by  law,  when  necessity  arises  therefor 
and  the  interests  of  the  municipal  corporation 
require  it,  th°  employment  of  attorneys  has 
usually  been  sanctioned.   (2  McQuillin  on 
Municipal  Corporations,  sec.  501)   It  is  usual, 
however,  to  find  in  municipal  charters  or  laws 
applicable  to  th°  government  of  local  public 
corporations,  provisions  dealing  with  the  conduct 
of  the  municipality's  legal  business.  .  .  . 
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The  court  then  turned  to  the  San  Francisco  Charter  to  determine 
whether  it  mad*1  provisions  for  a  municipal  lawyer  and  stated,  at 
page  625, 

Such  is  the  case  in  the  charter  of  San  Francisco, 
which  provides  for  a  legal  department,  the  head 
of  which  is  known  as  the  city  attorney,  and  whose 
duties  are  s°t  forth  in  article  v,  chapter  2, 
section  2,  as  follows:   "lie  must  prosecute  and 
defend  for  the  city  and  county  all  actions  at  law 
or  in  equity,  and  all  special  proceedings  for  or 
against  th°  city  and  county;  and  whenever  any 
cause  of  action  at  law  or  in  equity  or  by  special 
proceedings  exists  in  favor  of  the  city  and 
county  he  shall  commence  the  same  when  within  his 
knowledge,  and,  it  not  within  his  knowledge,  when 
directed  to  do  so  by  resolution  of  the  board  of 
supervisors.   He  shall  giv°  legal  advice  m 
writing  to  all  officers,  boards,  and  commissions 
nam°u  in  this  charter,  when  requested  so  to  do  by 
them,  or  either  of  then,  in  writing,  upon 
questions  arising  in  their  separate  departments 
involving  th°  rights  or  liabilities  of  the  city 
ana  county.   He  shall  not  settle  or  dismiss  any 
litigation  for  or  against  the  city  and  county 
und°r  his  control  unless  upon  his  written 
recommendation  h°  is  ordered  to  do  so  by  the 
mayor  and  supervisors." 

Although  that  charter  predates  the  present  San  Francisco  Charter, 
it  contains  almost  exactly  th°  same  language  for  purposes  of  this 
inquiry  as  that  set  forth  in  our  present  Charter,  which  was 
originally  enacted  in  1932.1/ 

1/  The  only  difference  is  the  addition  of  th°  language 
that  t:.°  City  Attorney  must  represent  officers  whpn  directed  to 
do  so  by  the  supervisors.   As  a  practical  matter,  when  officers 
are  sued  in  their  official  capacity,  the  City  is  th°  r°al  party 
in  interest.   Therefore,  the  city  Attorney,  absent  a  conflict, 
always  appears  on  b°half  of  the  officer  whose  official  action  has 
been  challenged.   There  is  no  history  on  the  addition  of  this 
language  m  the  Charter,  but  we  conclude  that  it  must  have  been 
added  to  avoid  a  claim  that  the  City  Attorney  did  not  have  the 
authority  to  represent  officials  whose  acts  ar°  alleged  to  be 
ultra  vires.   The  Board  of  Supervisors,  by  directing  the  City 
Attorney  to  act,  could  resolve  that  question  and  determine  that 

is  a  proper  expenditure  of  public  monies  for  the  City  Attorney 
to  repreSont  that  official. 
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After  reviewing  the  above-quoted  provision  of  the  Charter, 
the  court  in  Rafael  held,  at  page  625, 

This  °xpr°ss  provision  clearly  indicates  an 
intention  that  th°  city  attorney  should  hand]*5 
all  th°  legal  work  of  the  various  departments  of 
the  city  gov°rnnont,  except  where  special 
provision  is  made  for  additional  counsp]  .   The 
r.anif^st  intention  of  the  framers  of  the  charter 
in  the  adoption  of  this  provision  was  to 
systematize  the  conduct  of  the  city's  legal 
business,  and  to  limit  the  power  of  the 
authorities  to  incur  expenditures  for  this 
character  of  service;  and  the  mere  power  given 
the  commission  to  institute  and  prosecute  legal 
proceedings  does  not  imply  that  this  above-quoted 
provision  of  the  charter  should  be  inoperative 
with  regard  to  the  civil  service  commission  so  as 
to  empower  it  to  employ  another  attorney  to 
perform  th°  duties  belong  to  the  law  officer  of 
the  municipality.   The  charter  having  provided  a 
city  attorney  upon  whom  the  board  can  call  when  a 
defense  to  any  suit  is  necessary,  it  by 
imp] ication  makes  it  incumbent  upon  the  board  to 
avaiJ  itself  of  his  services,  and  it  cannot 
ignore  this  provision  and  employ  some  other 
attorney  to  render  those  services  which  it  is  the 
duty  of  the  city  attorney  to  perform. 
[Citations. J   (Emphasis  added.) 

The  holding  in  Raf a"]  was  cited  with  approval  in  state 
Compensation  Ins.  Fund  v.  Riley  (]937)  y  Cal.2d  126,  132,  where 
the  co^rt  said, 

In  Rafae]  y.  Boyle,  3]  cal.App.  623  [161  Pac. 
126],  the  court  recognizee  the  general  rule  that 
public  agencies  may  employ  special  couns°]  to 
assist  its  regular  couns"] ,  but  held  that  a  civil 
service  commission  had  no  authority  to  employ 
specia]  counsel  when  its  regular  couns°]  ,  th° 
city  attorney,  was  ready,  ab]e,  and  willing  to 
act.   In  Merriam  v.  Barnum,  116,  Cal  .  619  [48 
Pac.  727],  it  was  held  that  a  board  of 
supervisors  could  not  hire  special  counsel  to 
advise  it  in  matters  specifically  delegated  to 
the  district  attorney. 

Although  in  that  case  th°  Court  ruled  that  the  state  Compensation 
Insurance  Fund  was  empowered  to  employ  special  counse]  m  pending 
litigation,  the  holding  was  clearly  based  upon  the  fact  that  the 
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Fund's  regularly  appointed  attorneys  had  no  duty  to  represent  the 
Fund  in  the  litigation.   S°e  also,  D°nnan  v.  W°bstor  (1903)  139 
Ca)  .  452  (wh^r^in  the  Court  held  that  the  San  Francisco  Board  of 
Education  had  no  power,  express  or  implied,  to  incur  pxpens"  in 
the  empl  oym°nt  of  outside  couns°]  to  d°f°nd  it  in  litigation); 
Rodovg]opn°nt  Agency  v.  Superior  Court  (1961)  195  Cal.App.2d  591 
(wh»r0in  the  court  of  appeal  held  that  the  San  Francisco 
Redovo]opn°nt  Ag°ncy  could  not  substitute  its  own  attorney  for 
th*1  city  attorney  in  certain  condemnation  actions);  Gl  ensor  , 
CI  °we  u  van  Dm0  v.  Andriano  (1929)  99  Cal.App.  607  (wherein  the 
court  of  appeal  h°id  that  th°  San  Francisco  board  of  election 
cor.n:ssion°rs  had  no  authority  to  employ  special  counsel). 


In  San  Francisco  v.  Boyd  (1941)  17  Cal.2d  606,  the  issue 
was  whether  the  board  of  supervisors  was  authorized  to  hire  a 
civil  engineer,   m  upholding  the  board's  power  to  do  so,  the 
court  evaluated  the  respondent's  argument  that  the  proposed 
contract  was  voiq  because  it  was  an  illegal  duplication  of  the 
functions  and  duties  of  existing  officers,  departments  and 
commissions.   Referring,  inter  alia,  to  the  case  of  Rafael  y. 
Bovl_e,  supra,  the  Court  held,  at  page  618, 

In  °acu  of  the  cited  cases  the  function  which  the 
contract  had  attempted  to  duplicate  had  beon 
specifically,  by  statute,  imposed  upon  a 
specified  officer  ...  In  each  of  them  the  duties 
of  some  county  official,  specifically  established 
by  th°  general  law,  were  to  b°  duplicated 
contract  for  the  services  of  an 
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outside  party 


cour 
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Stockton  (1961)  193  Cal.App. 2d  47,  54-55,  the 
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nay  duplicate  an  eXpenditur  e  for  services  which 
the  taxpayers  havp  already  provided. 
[Citations] .  .  .  . 

Under  the  San  Francisco  Charter,  the  City  Attorney  is  the 
local  advisor  for  the  City  and  County  of  San  Francisco  and  the 
attorney  for  all  City  boards  and  commissions .   He  performs  a 
Charter  duty  dojogat^d  to  him  by  th°  people.   In  this  regard,  it 
is  relevant  to  not°  the  comments  of  Francis  Keesling,  one  of  the 
Fr  eo'r.o]  d°r  s  who  drafted  the  Charter  enacted  in  1932  and  who 
performed  at  the  local  ]°vo]  the  same  function  that  James  Madison 
p°rforr.°c  with  r°sp°ct  to  the  federal  constitution.   Hp  kept 
car°f^J  notes  regarding  the  deliberations  of  the  charter 
commission  and  authored  a  book  entitled  "San  Francisco  Charter  of 
1931."   His  comments  on  the  provisions  relating  to  th°  City 
Attorney  are  pertinent  to  this  inquiry.   At  pages  40-41,  Mr. 
;;°°s]:ng  stated: 

.  .  .  It  was  determined  to  retain,  as  elective, 
officials  whose  functions  directly  affect  th° 
people  .  .  .  The  city  Attorney  is  retained  as 
elective  because  his  duty  is  to  the  city  and  the 
people.   Mad0  appointive  by  either  a  Mayor  or  a 
Chief  Administrative  Officer,  he  would  be  exposed 
to  the  possibility  of  conflicting  allegiance. 
Sar.  Francisco  has  had  splendid  results  from  the 
elective  method  of  selection.  .  .  . 

Hence,  it  is  evident  that  the  people  have  vested  in  th° 
City  Attorney  sovereign  powers  and  that  the  duty  attending  the 
exercise  of  thos°  power s  is  owed  both  to  the  City  and  to  th° 
people. 2/   7-o  allegiance  the  City  Attorney  owes  is  to  the  City 
and  to  the  people.   70  avoid  conflicting  allegiances,  the 
drafters  of  the  charter  specifically  contemplated  that  th°  city 
Attorney  would  not  be  employed  by  or  serve  at  the  pleasure  of 
various  boards,  officials  or  agencies.   In  that  the  public  powers 
conferred  upon  the  City  Attorney  are  powers  that  he  holds  in 
trust  for  the  people  of  the  city  and  County  of  San  Francisco, 
they  r.ay  not  be  delegated  to  others  unless  the  charter 


2/  This  situation  is,  therefore,  distinguishable  from  the 
case  Where  a  city  council,  which  appoints  its  legal  counse]  ,  has 
a  wide  latitude  in  defining  and  controlling  the  duties  of  its 
city  attorney.   Here,  the  Charter  imposes  upon  its  City  Attorney, 
is  an  ejected  official  and  holds  a  public  trust,  the  specific 
duty  to  perform  all  legal  services.   Montgomery  v.  Superior  Court 
(197:;)  46  Cal.App.3d  657,  668-70. 
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It  musti  ther  efor  e,  be  concluded  that  sine**  the  San 
Francisco  Charter  has  conferred  upon  the  City  Attorney  the  duties 
of  l°gal  representation,  th°  Board  of  Supervisors  pay  not  employ 
private  counsel  to  discharge  those  duties  so  long  as  the  city 
Attorney  is  ready,  willing  and  able  to  provide  legal  advice, 
counsel  and  representation  to  the  Board.   This  qualifying 
language  regarding  readiness,  willingness  and  ability  relates 
sole]y  to  conflict  situations  where  the  City  Attorney's  prior 
opinion  or  advic°  or  his  role  as  legal  representative  for  the 
City  or  anotr.er  City  official  in  litigation  makes  it  impossible 
for  him  to  take  th°  other  side  of  an  issue.   for  example,  when  an 
action  or  decision  of  a  board,  commission  or  official  has  been 
challenged  and  the  City  Attorney  has  advised  that  the  board, 
commission  or  official  action  is  unlawful,  or  where  the  City 
Attorney  is  already  representing  the  city  or  an  official  of  the 
City  in  a  legal  proc°°ding  in  which  another  City  official  or 
agency  is  on  the  other  side  of  the  case  and  the  city  Attorney  is 
authorize^  to  assjr.°  representation  of  both  sides,  th°n  because 
of  the  conflict  the  Board  of  Supervisors  may  authorize  the  agency 
or  office  or  board  to  employ  private  counsej  for  the  limited 
purposes  of  discharging  a  duty  the  city  Attorney  cannot  discharge 
because  of  the  conflict.   The  important  public  policy  that  the 
City  always  have  counsel  available  to  represent  all  of  its 
officials  ano  boards  cones  into  play  here. 

So  long  as  the  san  Francisco  City  Attorney  is  ready, 
willing  anc  abl°  to  perform  the  duties  of  City  Attorney,  neither 
the  sari  Francisco  3oard  of  Supervisors  nor  any  other  board  or 
commission  of  the  city  and  County  may  employ  outside  counsel 
except  under  the  c  i  r  curls  tan  c°s  specifically  contemplated  by  th° 
San  Francisco  Charter.   The  powers  of  the  City  Attorney  are  held 
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by   him   in    trust    for    th*1   benefit   of    a]J    people    and    th<=>y   may   not   be 
tak^n   away    from  him  by   action   of   th*5   Board   of    Supervisors. 

You  ar°  so  advis°d. 


A??: 


geop.g:  agnost 
City   Attorney 

9214 


R^spoctf u] ]y   submitted, 

GEORGE    AGIJOST 
City  Attorn^ 


rk  E.  D^] v^nthal 
Deputy  City  Attorney 
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SUBJECT : 
REQUESTED  BY: 

PREPARED  BY: 


OPINION  NO.  84  -  8 


State  and  Federal  Legislation  Committees 

John  L.    Taylor 

Clerk,    Board  of   Supervisors   uOCUMENTS  DEp- 


Burk  E.  Delventhal 
Deputy  City  Attorney 


APR  1  8  1984 

SAN   FRANCISCO 
pilPi   |<~    '   IRRAPV 


QUESTION  PRESENTED 

May  a  City  department  take  a  position  on  proposed 
legislation  at  the  state  or  federal  level? 


No. 


ANSWER 


ANALYSIS 

You  have  submitted  on  behalf  of  Supervisor  Walker  the 
question  whether  a  City  department  may  take  a  Position  on 
legislation  that  is  pending  before  a  state  or  federal  legislative 

body. 

Under  Section  2.101  of  the  San  Francisco  Charter,  all 
powers  not  specifically  delegated  to  other  City  boards  an 
commissions  and  officers  repose  in  the  ^ard  of  Supervisory  And 
except  as  expressly  limited  by  the  San  Francisco  Charter   the 
Board  of  Supervisors  has  all  powers  over ™niclP^.  a"*J  ?oast^ 
of  Grass  Val ley_ v^  Walkinshaw  (1949)  34  Cal.2d  595,  West_Coast 
aHyojTT^Tnq  v.  San  Francisco  (1939)  14  Cal.2d  516. 

Therefore,  unless  the  Charter  confers  upon  a  City 
department  tSe  power  to  lobby  at  the  state  or  federal  level  for 
legislation,  or  unless  the  Board  of  Supervisors  by  ordinJn^™p 
conferred  such  a  power  on  the  City  department,  it  may  not  engage 
in  such  activities. 
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San  Francisco  Administrative  Code,  Article  III,  Sections 
5.5  through  5.11  creates  a  State  Legislation  Committee.   It  is 
the  duty  of  this  State  Legislation  Committee  to  study  all 
proposals  that  affect 

.  .  .   in  any  way  the  interest  or  welfare  of  the 
City  and  County,  .  .  .  pending  before  the  State 
Legislature  or  which  may  be  considered  for 
presentation  to  the  Legislature,  shall  be 
initiated  by  or  referred  to  a  committee,  hereby 
created,  which  shall  be  designated  as  the  State 
Legislation  Committee  of  the  City  and  County. 

Section  5.11  of  Article  III  of  the  San  Francisco 
Administrative  Code  makes  clear  that  this  ordinance  does  not  in 
any  way  impair  the  powers  of  the  Board  of  Supervisors  to  take  a 
position  on  state  legislation.   There  is  a  similar  Federal 
Legislation  Committee  established  by  Article  I,  Sections  5.1 
through  5.1-6  of  the  San  Francisco  Administrative  Code. 

It  is  important  to  distinguish  between  lobbying  in  the 
sense  of  advocating  the  passage  or  defeat  of  a  measure  and 
providing  information.   It  is  within  the  Charter-delegated 
function  of  a  City  department  to  provide  information  to  or 
respond  to  questions  from  a  federal  or  state  administrative  or 
legislative  agency  regarding  the  effect  of  a  proposed  law  or  rule 
on  City  operations  within  that  department's  jurisdiction. 
However,  only  the  Board  of  Supervisors  or  the  State  and  Federal 
Legislation  Committees  may  advocate  for  the  passage  or  defeat  of 
a  bill. 


You  are  so  advised 


Very  truly  yours. 


APPROVED: 


'GEORGE"  AGNOS. 
City  Attorney 


GEORGE  AGNOST 
City  Attorney 

mrk  E.  Delventhal 
Deputy  City  Attorney 


0152D 


City  and  County  of  San  Francisco: 


Office  of  City  Attorney 


George  Agnost, 
City  Attorney 
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SUBJECT: 


REQUESTED  BY: 


PREPARED  BY: 


Inquiries  Relating  to  the  Great  Highway 
Ocean  Beach  Improvement  Plan 


JOHN  L.  TAYLOR 
Clerk  of  the  Board 
Board  of  Supervisors 

JOHN  S.  RODDY 
Deputy  City  Attorney 
CARIN  FUJISAKI 
Law  Clerk 


UOCUMEINJTS  DEPT. 
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QUESTIONS  PRESENTED 

The  Public  Works  Committee  of  the  Board  of  Supervisors  has 
requested  our  response  to  the  following  inquiries: 

1.  What  rights  and  privileges  does  the  City  and  County  of 
San  Francisco  (City)  have  concerning  that  portion  of  the  ocean 
area  that  was  donated  to  the  Golden  Gate  National  Recreational 
Area  (GGNRA) ,  particularly  in  connection  with  the  erosion  problem 
and  later  in  regard  to  the  sewer  construction? 

2.  Who  prevails  in  a  jurisdictional  dispute  between  the 
various  agencies,  such  as  the  California  Coastal  Commission  and 
GGNKA? 
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2.   Although  the  California  Coastal  Commission  has  no 
direct  control  over  GGNRA  lands,  an  activity  on  GGNRA  lands  that 
"directly  affects"  the  coastal  zone  must  be  consistent  to  the 
maximum  extent  practicable  with  California's  coastal  zone 
management  program.   Whether  GGNRA  or  the  Coastal  Commission 
prevails  in  this  type  of  dispute  depends  on  the  particular 
circumstances . 

DISCUSSION  -  QUESTION  1 

The  Golden  Gate  National  Recreation  Area  was  formed  on 
October  27.  1972  by  act  of  Congress  in  order  to  preserve  for 
public  use  and  enjoyment  certain  areas  of  Marin  and  San  Francisco 
Counties.   16  U.S.C.  460bb.  et  seg.   Section  460bb  empowers  the 
Secretary  of  the  Interior  (the  Secretary)  to  utilize  the 
resources  in  a  manner  which  provides  for  recreation  and  educa- 
tional opportunities  consistent  with  sound  principles  of  land  use 
planning  and  management.   In  addition,  the  Secretary  is  to 
"preserve  the  recreation  area,  as  far  as  possible  in  its  natural 
setting,  and  protect  it  from  development  and  uses  which  would 
destroy  the  scenic  beauty  and  natural  character  of  the  area." 
16  U.S.C.  460bb. 

The  powers  of  the  Secretary  with  respect  to  GGNRA  are  set 
forth  in  16  U.S.C  460bb-2.   These  powers  include  the  authority  to 
acguire  lands,  improvements,  waters,  or  interests  therein,  by 
donation,  purchase,  exchange,  or  transfer.   Any  lands  or  interests 
in  lands  owned  by  the  State  of  California  or  any  of  its  political 
subdivisions  may  be  acguired  only  by  donation.   Section  460bb-2 
also  transferred  without  consideration  federal  property  within 
the  boundaries  of  GGNRA  to  the  administrative  jurisdiction  of  the 
Secretary,  subject  to  the  continuation  of  existing  uses  as  may  be 
agreed  upon  between  the  Secretary  and  the  head  of  the  agency 
formerly  having  jurisdiction  over  the  property. 

Pursuant  to  §  460bb-2.  the  City  by  a  deed  recorded 
September  24.  1975  transferred  property  located  west  of  the  Great 
Highway  (Parcel  1)  and  property  commonly  known  as  Sutro  Heights 
(Parcel  2)  to  GGNRA.   Easements  were  reserved  for: 

(1)   The  construction,  installation,  maintenance. 

repair,  alteration,  replacement,  reconstruction 
and  use  of  sewer  and  drainage  facilities  on  the 
property  located  west  of  the  Great  Highway: 
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(2)  The  installation,  maintenance,  repair,  alteration, 
replacement,  reconstruction  and  use  of  street  light. ing 
facilities  along  and  adjacent  to  the  easterly  line  of 
the  property  west  of  the  Great  Highway:  and 

(3)  The  construction  of  subsurface  sewer  tunnels  running 
in  a  northerly  direction  within  the  southerly  portion 
of  the  property  west  of  the  Great  Highway. 

In  addition,  the  deed  reguired  that  land  granted  to  GGNRA 
be  reserved  and  used  for  recreation  or  park  purposes. 

Pursuant  to  an  agreement  dated  April  29.  1975  between  the 
City  and  the  United  States  (National  Park  Service),  the  following 
rights  and  privileges  were  reserved: 

The  UNITED  STATES  will  grant  the  CITY  the  right  to 
enter  upon  the  transferred  lands  for  the  purpose  of 
maintaining  lateral  support  for  the  CITY'S  roads  and 
bridges.   The  UNITED  STATES  does  reserve  the  right 
to  approve  the  CITY'S  proposed  measures  or  remedies 
in  regards  to  the  maintenance  of  lateral  support. 
In  an  exteme  emergency,  after  notifying  the  General 
Superintendent,  the  CITY  shall  be  entitled  to  miter 
upon  the  lands  transferred  and  take  such  temporary 
action  as  is  necessary  for  the  immediate  preservation 
of  a  roadway  or  bridge.   Nothing  herein  shall  limit 
or  waive  any  legal  remedy  which  the  CITY  may  other- 
wise have  in  regard  to  maintenance  of  lateral  support 
by  the  federal  government. 

The  last  clause  specifying  the  nonlimitation  of  legal 
remedies  refers  to  actions  which  the  City  may  bring  for  loss  of 
lateral  support.   California  Civil  Code  section  831  provides  that 
an  action  for  the  loss  of  lateral  support  may  be  maintained  only 
where  a  coterminous  owner  undertakes  excavation  and  either:  (1) 
gives  no  notice  to  the  adjoining  landowner,  or  (2)  does  not  use 
ordinary  care  and  skill  in  his  excavation  work.   This  section 
does  not  provide  a  remedy  for  the  loss  of  lateral  support  due  to 
natural  erosion. 

DISCUSSION  -  QUESTION  2 

The  California  Coastal  Act  of  1976  (Cal.  Pub.  Res.  Code 
§  30000.  et  seg.)  constitutes  California's  federally  approved 
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coastal  zone  management  plan  for  purposes  of  the  Federal  Coastal 
Zone  Management  Act  of  1972  (16  U.S.C.  1451.  et  seg.).   The 
California  Coastal  Act  provides  that: 

[W]ithin  federal  lands  excluded  from  the  coastal  zone 
pursuant  to  the  Federal  Coastal  Zone  Management  Act 
of  1972.  the  State  of  California  shall,  consistent 
with  applicable  federal  and  state  laws,  continue  to 
exercise  the  full  range  of  powers,  rights,  and 
privileges  it  now  possesses  on  which  may  be  granted. 
Cal.  Pub.  Res.  Code  §  30008. 

The  State  of  California  has  reserved  the  right  to  exercise 
the  maximum  range  of  powers  allowed  by  both  the  federal  and  state 
governments  over  GGNRA  lands,  which  remain  federal  property. 
This  maximum  range  is  defined  by  two  different  sections  of  the 
Federal  Coastal  Zone  Management  Act  (CZMA).   Section  1453(1). 
which  sets  forth  the  definition  of  the  term  "coastal  zone", 
expressly  provides  that  "[e]xcluded  from  the  coastal  zone  are 
lands  the  use  of  which  is  by  law  subject  solely  to  the  discretion 
of  or  which  is  held  in  trust  by  the  Federal  Government,  its 
officers  or  agents".   This  provision  would,  by  itself,  indicate 
that  because  federal  lands  are  exempt  from  the  authority  of  state 
coastal  zone  management  programs,  GGNRA  would  prevail  in  a 
jurisdictional  dispute  with  the  California  Coastal  Commission 
over  activities  on  federally  owned  lands. 

Section  1456(c)(1).  however,  reguires  that  activities  on 
federally  owned  lands  be  consistent  with  state  coastal  zone 
management  programs: 

"[e]ach  Federal  agency  conducting  or  supporting 
activities  directly  affecting  the  coastal  zone  shall 
conduct  or  support  those  activities  in  a  manner 
which  is,  to  the  maximum  extent  practicable, 
consistent  with  approved  state  management  programs." 
(Emphasis  added )  . 

The  United  States  Supreme  Court  recently  discussed  the 
interplay  of  sections  1453(1)  and  1456(c)(1)  in  Secretary  of  the 
Interior  v.  California.  78  L.Ed. 2d  496  (1984).   in  that  case  the 
Court  reviewed  whether  the  Secretary's  sale  of  Outer  Continental 
Shelf  oil  and  gas  leases  was  an  activity  "directly  affecting" 
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the  coastal  zone  within  the  meaning  of  section  1456(c)(1).   The 
Court  concluded  that  the  sale  was  not  such  an  activity  and  thus  a 
consistency  review  was  not  required  pursuant  to  section 
1456(c) (1)  . 

The  Court  examined  the  legislative  history  of  CZMA  to 
determine  the  intent  of  Congress  in  adopting  both  a  federal  land 
exemption  (§  1453(1))  and  a  federal  activities  consistency 
requirement  (§  1456(c)(1))  within  the  CZMA.  Id.    at  B491-506. 
The  Court  found  that  Congress  intended  a  narrow  definition  of 
"coastal  zone,"  but  then  expanded  the  Act  to  cover  activities  on 
federal  lands  not  "in"  but  nevertheless  "directly  affecting"  the 
coastal  zone.  Id.    at  B498.   According  to  the  Court,  congressional 
intent  was  "to  reach  at  least  some  activities  conducted  in  those 
federal  enclaves  excluded  from  the  definition  of  the  'coastal 
zone. ' "   Id . 

The  Court,  after  recognizing  that  the  Outer  Continental 
Shelf  (OCS)  is  federally  owned  property,  considered  whether  the 
OCS  lease  sales  constituted  activities  falling  within  the 
"directly  affecting"  language  of  section  1456(c)(1).   The  Court 
again  referred  to  the  section's  legislative  history  and  found 
that  a  narrow,  rather  than  expansive,  reading  of  that  language 
was  appropriate.   I_d.  at  B507.  B516  n.  21. 

Consequently,  the  Court  found  that  the  purchase  of  an  OCS 
lease,  in  itself,  entailed  no  right  to  explore,  develop,  or 
produce  oil  and  gas  resources  on  the  OCS,  activities  which  would 
arguably  require  formal  consistency  review.   I_d.  at  B517.   The 
sale  could  not  be  regarded  as  "directly  affecting"  the  coastal 
zone,  even  though  the  sale  may  eventually  result  in  possible 
effects  on  the  coastal  zone.   Id . 

With  regard  to  the  present  matter,  it  is  apparent  that  GGNRA 
lands  are  exempt  from  California  Coastal  Commission  authority  to 
the  extent  that  the  activities  on  GGNRA  land  do  not  "directly 
affect"  the  coastal  zone.   Activities  conducted  on  GGNRA  lands 
that  "directly  affect"  the  coastal  zone,  whether  conducted  by  a 
federal  agency  or  by  private  parties  authorized  by  a  federal 
agency,  must  be  consistent  to  the  maximum  extent  practicable  with 
California's  coastal  zone  management  program. 
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though  the  Court  in  Secretary  of  Interior  v.  California, 
id  not  render  a  precise  definition  of  the  term  "directly 
g".  it  did  indicate  that  the  possible  effects  on  the 
zone  that  may  eventually  result  from  activity  conducted 
al  land  cannot  in  all  cases  be  termed  "direct."   However, 
e  proximity  of  Ocean  Beach  to  the  coastal  zone  and  its 
relationship  to  surrounding  recreational  areas,  it  is 
hat  major  activities  initiated  by  the  National  Park 
on  GGNRA  land  would  result  in  impacts  sufficient  to  meet 
erne  Court's  definition  of  "directly  affecting  the  coastal 


Activities  on  GGNRA  land  that  directly  affect  the  coastal 
zone  must  be  consistent  to  the  maximum  extent  possible  with  the 
California  Coastal  Act.   Disputes  between  GGNRA  and  the  Coastal 
Commission  regarding  consistency  reguirements  for  activities  on 
GGNRA  land  are  subject  to  final  resolution  by  the  Secretary  of 
Commerce.   16  U.S.C.  1456(c)(3)(A).   Whether  such  activities 
would  be  found  to  be  consistent  with  the  state  coastal  zone 
management  program  depends,  of  course,  on  the  particular 
circumstances  in  guestion. 

Respectfully  submitted. 
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The  limitation  provided  in  Section  1(a)  of  Article  XIIIA  of 
the  California  Constitution  that  ad  valorem  taxes  shall  not 
exceed  one  percent  of  the  full  cash  value  on  real  property,  may 
be  exceeded  pursuant  to  Section  1(b)  to  pay  interest  and 
redemption  charges  on  any  indebtedness  approved  by  the  voters 
prior  to  the  effective  date  of  the  initiative  which  is  June  6. 
1978.   The  bonds  are  prior  legal  obligations  of  the  City  and 
County  of  San  Francisco  as  defined  in  Article  XIIIA  and.  as  such, 
the  tax  rate  of  the  City  and  County  of  San  Francisco  could  be 
increased  above  the  one  percent  limitation  to  pay  bond  interest 
and  redemption  charges. 

The  specific  guestion  you  asked  is  whether  or  not  the  Board 
of  Supervisors,  if  they  so  elect,  could  reinstate  bond  interest 
and  redemption  charges  on  the  sewer  service  charge  to  be  adopted 
for  fiscal  year  1985-1986.   A  review  of  the  sewer  service  charge 
ordinance.  Article  XIIIA  and  Article  XIIIB  of  the  California 
Constitution  discloses  no  limitation  on  the  Board  of  Supervisors 
of  the  City  imposing  a  sewer  service  charge  to  collect  funds 
sufficient  to  pay  for  bond  interest  and  redemption  on  previously 
issued  general  obligation  bonds. 

A  review  of  proposed  amendments  to  Article  XIIIA  pursuant 
to  a  new  initiative  amendment,  which  has  been  filed  with 
Registrar  of  Voters  in  various  counties  of  the  state,  discloses 
that  there  are  no  limitations  provided  in  such  initiative  that 
would  prevent  the  Board  of  Supervisors  from  exercising  its 
decision  to  pay  bond  interest  and  redemption  out  of  future  sewer 
service  charges. 

Respectfully  submitted. 


GEORGE  AGNOST 
City  Attorney 
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Chief,  San  Francisco  Fire  Department 

STEPHANIE  M.  CHANG 
Deputy  City  Attorney 


QUESTION  PRESENTED 

Whether  a  firefighter  who  spent  three  hours  obtaining 
medical  clearance  to  return  to  duty  from  sick  leave,  as 
required  by  Section  3807  of  the  Department  Regulations,  may 
awarded  an  equivalent  time  off  under  Section  518  of  the 
Department  s  Regulations? 


No 


CONCLUSION 


ANALYSIS 


be 


8  request  for  opinion  states  that  a  firefighter  member 
of  your  department  zpent  approximately  three  hours  of  his  'off 
.me  ob-     ng  a  medical  clearance  from  the  Departme: 
ician  to  return  to  duty  from  sick  leave.   The  f      writer 
•••  seeks  a  credit  for  the  equivalent  amount  oi  time  so 

i  have  asked  whether  the  Department  is  required  to 
:d  reque: 


Section  3807  of  the  San  Francisco  Fire  Depa 

and  Regulations  and  Procedure  Guide  states       ■  ant 
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"Any  member  on  leave  for  sickness  shall: 

"(a)   Report  to  the  office  of  the  Department 
Physician  at  the  proper  time  within 
forty  eight  (48)  hours  after  being 
placed  on  leave  (Saturdays,  Sundays, 
and  holidays  excepted)  unless  confined 
to  his  residence  or  other  place  of 
confinement . 


"(c)   Not  report  for  duty  until  authorized  by 
the  Department  Physician. 

"Prior  to  his  return  to  work  following  an 
illness,  the  member  shall  submit  to  the 
Department  Physician  a  final  release 
certificate  signed  by  a  licensed  doctor. 
Upon  receipt  of  same  the  Department  Physician 
shall,  and  based  on  said  medical  certificate, 
authorize  the  member  to  return  to  work 
unless,  based  on  the  diagnosis  of  the 
sickness  involved,  the  Department  Physician 
determines  that  because  of  the  nature  of  the 
work  of  a  firefighter  and  his  close  proximity 
to  other  members,  further  investigation  is 
required  in  which  such  case,  and  after 
consultation  with  the  member's  personal 
physician,  he  shall  have  the  authority  to 
make  the  final  determination  as  to  whether 
and  when  the  member  is  physically  qualified 
to  return  to  duty.   In  the  event  no  medical 
certificate  is  submitted  by  the  member,  the 
Department  Physician  shall  make  the 
determination  as  to  whether  and  whei 
member  is  physically  qualified  to  return  I 
duty. " 
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Section  518  of  the  San  Francisco  Fire  Department's  Rules 
and  Regulations  and  Procedure  Guide  provides  in  relevant  part: 

"Whenever  officers  or  members  are  officially 
ordered  to  and  consent  to  devote  part  of 
their  off  duty  time  to  the  necessary  conduct 
of  department  business,  they  shall  report  the 
time  so  spent  in  a  written  report  to  the 
Chief  requesting  equivalent  time  off.   Upon 
approval,  the  Bureau  of  Assignments  will 
record  and  execute  time  reimbursement  to  the 
officers  or  members  concerned.'' 

The  issue  presented  is  whether  the  requirements  of 
Section  3807,  supra ,  constitute  a  basis  for  crediting  a  member 
with  equivalent  time  off  under  Section  518,  supra. 

The  clear  purpose  of  Section  3807,  supra,  is  to  provide 
a  procedure  whereby  members  who  are  on  sick  leave  status  may 
be  returned  to  active  duty.   Until  the  authorization  of  the 
Department  Physician  is  obtained,  a  member  must  remain  on  sick 
leave  status  and  cannot  be  returned  to  active  duty  (San 
Francisco  Fire  Department  Rules  and  Regulations  and  Procedure 
Guide  Section  3807(c)). 

Section  518,  supra,  authorizes  equivalent  time  off  when 
an      re   duty  member  has  been  "officially"  ordered  and 
consented  to  devote  off  duty  time  to  the  "necessary  conduct  of 
department  business".   A  member  who  is  on  sick  leave  status  is 
by  definition  not  on  active  duty  because  such  member  must 
obtain  approval  by  the  Department  Physician  before  reporting 
"for  duty'  (Section  3807(c),  San  Francisco  Fire  Department 
Rules  and  Regulations).   Since  a  member  on  sick  leave  is  off 
duty,  the  provisions  of  Section  518  of  the  Regulations  are 
inappl lcaoie . 

nore.  Section  518  of  the  Regulations  requires 
that  ■    ber  be  "officially  ordered"  to  devote  a  part  of  off 
duty    ne  to  conduct  department  business.   This  contemplates 
an  order  by  a  supe-        ;cer.   The  procedure  for  obta:r. 
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approval  to  return  to  active  duty  status  after  a  sick  leave  is 
not  an  order  to  conduct  department  business  within  the  meaning 
of  Section  518  of  the  Regulations.  Rather,  it  is  merely  the 
prerequisite  imposed  upon  the  member  as  a  term  and  condition 
of  his/her  return  to  active  duty  status. 

You  are  therefore  advised  that  a  member  who  spends  time 

obtaining  a  medical  clearance  to  return  to  active  duty  after 

sick  leave  is  not  entitled  to  equivalent  time  off  under 
Section  518  of  the  Regulations. 


Very  truly  yours 


GEORGE  AGNOST 
City  Attorney 


?&ut  M.&Kfr 


M.  Chang 
Deputy  City  Attorney 


APPROVED : 


lty  wttorney 
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OPINION  NO.  84-12 

SUBJECT:        Communication  by  Members  of  the  Board  of 

Supervisors  to  the  City  Planning  Commission 
Regarding  The  Downtown  Plan  Environmental 
Impact  Report 

REQUESTED  BY:    HON.  NANCY  G.  WALKER 

Member,  Board  of  Supervisors 

PREPARED  BY:     MARK  B.  KERTZ 

Deputy  City  Attorney 

QUESTION  PRESENTED 

May  a  member  of  the  Board  of  Supervisors  offer  testimony, 
or  submit  written  comments,  to  the  City  Planning  Commission 
regarding  The  Downtown  Plan  Environmental  Impact  Report? 


Ye< 


CONCLUSION 


ANALYSIS 


During  the  last  twenty  years  the  growth  and  development  of 
the  downtown  business  and  financial  area  have  dramatically 
changed  the  face  and  environment  of  the  City.   To  make  certain 
the  growth,  development  and,  wherever  possible,  the  preservation 
of  this  area  is  consistent  with  the  needs  and  objectives 
expressed  by  the  residents  of  the  City  as  a  whole,  the  City 
Planning  Commission  (Commission),  through,  the  Department  of  City 
Planning,  has  prepared  for  comment  a  Downtown  Plan  which  is  a 
proposed  set  of  growth  management  and  land  use  controls,  and 
related  regulatory  measures  for  the  Downtown  Commercial  (C-3)  use 
districts  of  San  Francisco.   The  production  of  the  Downtown  Plan 
by  the  Commission  and  its  adoption  by  the  Board  of  Supervisors 
may  serve  as  a  basis  for  amendments  to  the  City's  Planning  Code 
and  may  also  serve  as  a  basis  for  amendments  by  the  Commission  to 
the  Master  Plan.   Such  periodic  revisions  are  common  because 
zoning  plans,  development  studies  and  Master  Plans  are  protean 
works  to  be  revised  as  conditions  change.   See  Karlson  v.  City  of 
Camar illo  (1980)  100  Cal.App.3d  789. 
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This  office,  under  Opinion  No.  81-59,  previously  analyzed 
in  general  terms  charter  implied  limitations  on  the  right  of  a 
member  of  the  Board  of  Supervisors  to  appear  before  the 
Commission.   That  opinion  held  (1)  that  Charter  Section  2.401 
precludes  members  of  the  Board  from  appearing  before  the 
Commission  when  it  is  acting  in  an  administrative  capacity;  (2)  a 
member  of  the  Board  may  appear  before  the  Commission  when  it  is 
acting  in  a  quasi- judicial  capacity  (i.e.  conducting  hearings  on 
conditional  use  and  special  use  matters),  although  the  appearance 
will  disqualify  that  supervisor  from  hearing  the  matter  on  appeal 
to  the  Board,  and  (3)  a  supervisor  may  appear  before  the 
Commission  when  it  is  acting  in  a  quasi-legislative  capacity 
(i.e.  holding  hearings  on  amendments  to  the  City  Planning  Code  or 
Master  Plan).   City  Attorney  Opinion  No.  81-59  noted  that  Charter 
Section  3.524  "vests  authority  over  the  adoption  and  maintenance 
of  the  City's  Master  Plan  exclusively  with  the  City  Planning 
Commission."   (Op.  No.  81-59,  p.  10.)   The  power  to  adopt  a 
master  plan  or  conduct  hearings  on  similar  matters  is  legislative 
in  nature,  Karlson  v.  City  of  Camarillo,  s  u  pr  a ;  c.f.  City  of 
Rancho  Palos  verdes  v.  City  Council  (1976)  59  Cal.App.3d  869,  and 
the  Commission ,  when  acting  under  such  power  acts  in  a 
quasi-legislative  capacity. 

Presently,  the  Commission  is  preparing  to  hold  a  hearing  on 
the  Downtown  Plan  Environmental  Impact  Report  (EIR).   The 
procedure  for  preparing  an  EIR  to  the  Downtown  Plan  must  be 
designed  and  conducted  in  compliance  with  the  California 
Environmental  Quality  Act  (CEQA) .   Public  Resources  Code  §21000 
et .  s eg .  ;  and  Guidelines  for  Implementation  of  CEQA,  California 
Administrative  Code,  Title  14,  §§15000  e_t.  seq .  (Guidelines);  see 
also  Environmental  Planning  &  Information  Council  v.  County  of  El 
Dor  aac~,    (1982)  131  Cal.App.3d  350.   CEQA  was  enacted  by  the  state 
legislature  "in  response  to  a  general  and  growing  awareness  of 
the  importance  of  the  natural  environment  in  the  lives  of  its 
citizens,  and  the  vital  necessity  of  its  protection  and 
preservation  .  .  .."   County  of  Inyo  v.  Yor ty  (1973)  32 
Cal.App.3d  795,  802.   CEQA  has  been  described  by  the  California 
Supreme  Court  as  "a  milestone  in  the  campaign  for  'maintenance  of 
a  quality  environment  for  the  people  of  this  state  now  and  in  the 
future  ,  .  ..'"  [emphasis  added].   Friends  of  Hammouth  v.  Board 
of  Supervisors  (1972)  8  Cal.3d  247,  252.   CEQA's  preamble  (§§2100 
and  2100 1 J  is  a  broad  announcement  of  legislative  policy  and 
recognition  that  the  preservation  of  a  quality  environment, 
present  and  prospective,  "is  a  matter  of  statewide  concern"  and 
that  it  is  necessary  to  "take  all  action  necessary  to  protect, 
rehabilitate,  and  enhance  the  environmental  quality  of  the  state 
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To  insure  that  the  persons  engaged  in  the  governmental 
analysis  of  any  CEQA  project  remain  mindful  of  the  environmental 
consequences  of  their  decisions,  CEQA  promulgates  a  comprehensive 
plan  requiring  that  "state  and  local  agencies  follow  a  broad 
program  of  governmental  action  ..."  in  their  preparation  of  the 
CEQA  analysis.   See  County  of  Inyo  v.  Yorty,  s  u  pr  a ,  and 
Guidelines  §  15002  (  a  )  ("l )  .   The  purpose  of  CEQA  is  not,  however,  a 
mere  requirement  "to  generate  paper,  but  to  compel  government  at 
all  levels  to  make  decisions  with  environmental  consequences  in 
mind."   Bozung  v.  Local  Agency  Formation  Com.  (1975)  13  Cal.3d 
2  82.   The  heart  of  CEQA  is  the  EIR.   El  Dorado  Union  H.  S. 
District  v.  City  of  Placer ville  (1983)  144  Cal.Ap.3d  123,  132. 
The  EIR  serves  a  myriad  of  purposes,  but  the  primary  purpose  is 
to  ensure  a  process  of  review  where  both  public  agencies  and  the 
general  public  receive  detailed  information  about  the  effects  of 
a  proposed  project  on  the  environment.   CEQA  §21061  and 
Guidelines  §15033  (c).   Developing  the  Downtown  Plan  or  revising 
the  Master  Plan  involves,  in  part,  the  preparation  of  an 
Environmental  Impact  Report.   See  El  Dorado  Union  H.S.  Districct 
v.  City  of  Placerville,  supra ,  and  Environmental  Planning  H~~ 
Information  Council  v.  County  of  El  Dorado,  s  u  pr  a ;  see  also  60 
Cal.  Ops.  Atty.  Gen.  335. 

An  EIR  is  defined  in  Public  Resources  Code  §21061  as  "an 
informational  document,"  whose  purpose  "is  to  provide  public 
agencies  with,  detailed  information  about  the  effect  which,  a 
proposed  project  is  likely  to  have  on  the  environment  .  .  ."   The 
EIR  process  is  intended  to  enable  public  agencies  to  evaluate  a 
project  .  .  .."   (Environmental  Defense  Fund,  Inc.  v.  Coastside 
County  Water  District  (1972)  27  Cal.App.3d  695,  and  "enable  the 
public  to  determine  the  environmental  and  economic  values  of 
their  elected  and  appointed  officials  thus  allowing  for 
appropriate  action  come  election  day  should  a  majority  of  the 
voters  disagree."   Guidelines  §15993(e);  People  v.  County  of  Kern 
(1974)  39  Cal.App.3d  830,  842. 

City  internal  procedures  intended  to  satisfy  CEQA 
requirements  are  promulgated  in  Chapter  31  of  the  Administrative 
Code.   Chapter  31  is  an  adaptation  of  the  Guidelines  with 
emphasis  on  those  procedures  which  the  Guidelines  leave  to  local 
design.   Admin.  Code  §31.04.   Under  Chapter  31,  as  with  the 
Charter,  the  Commission  is  vested  with  authority  over  projects 
subject  to  CEQA.   Admin.  Code  §36.05  provides,  in  part,  that  "all 
other  officials,  boards,  commissions,  departments,  bureaus  and 
office  of  the  City  and  County  [are  required  to]  cooperate  with 
the  Department  of  City  Planning  in  the  exercise  of  its 
responsibilities,  and  shall  supply  necessary  information, 
consultations  and  comments."   Admin.  Code  §31. 05(c).   See  also 
Admin.  Code  §§31. 23(d)  and  31.26(c).   Section  31.27(b)(1) 
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provides  for  review  and  written  commentary  by  any  interested 
per  son: 

Public  participation,  both  formal  and  informal, 
shall  be  encouraged  at  all  stages  of  review,  and 
written  comments  shall  be  accepted  at  any  time  up  to 
the  conclusion  of  the  public  hearing  described  [at 
31.27(b)(3)]  on  the  draft  EIR. 

If  the  purpose  of  CEQA  is  the  maintenance  of  a  quality 
environment  for  all  people  of  the  state,  and  its  heart  is  the 
EIR,  which,  is  an  informational  document  designed  to  solicit 
comments  from  all  interested  persons,  it  must  be  determined 
whether  the  expressed  purposes  of  CEQA  preempt  any  local 
prohibition  against  a  supervisor's  appearing  before  the 
Commission  to  discuss  an  EIR.   As  noted  above,  this  office  has 
already  provided  an  opinion  analyzing  the  general  principles  of 
the  issue.   A  further  analysis,  or  application  of  the  tests  cited 
in  Op.  No.  81-59,  is  not  required  here,  however,  if  CEQA  can  be 
found  to  have  preempted  the  field  of  EIR  procedure. 

The  City,  under  its  home  rule  Charter  powers,  may  adopt 
ordinances  which,  prevail  over  state  statutes  with  respect  to 
local  or  municipal  affairs.   City  ordinances  which  conflict  with 
state  laws  on  matters  of  statewide  concern  are  invalid  under  the 
doctrine  of  preemption.   The  doctrine  of  state  preemption  is 
founded  on  the  basic  concept  that,  just  as  federal  law  is 
superior  to  state  law,  the  statutes  of  the  state  legislature  are 
superior  to  municipal  ordinances. 

A  local  ordinance  will  be  deemed  invalid  if  it  imposes 
additional  requirements  in  a  field  preempted  by  general  state 
law.   In  P.e  Lane  (1982)  58  Cal.2d  99,  109.   The  test  for 
preemption  has  been  stated  by  the  California  Supreme  Court,  in  in 
Re  Hubbard  (1964)  62  Cal.2d  119,  128,  as  follows: 

(1)  the  subject  matter  has  been  so  fully  and 
completely  covered  by  general  law  as  to  clearly 
indicate  that  it  has  become  exclusively  a  matter  of 
state  concern;  (2)  the  subject  matter  has  been 
partially  covered  by  general  law  couched  in  terms  as 
to  indicate  clearly  that  a  paramount  state  concern 
will  not  tolerate  further  or  additional  local 
action;  or  (3)  the  subject  matter  has  been  partially 
covered  by  general  law,  and  the  subject  is  of  such  a 
nature  that  the  adverse  effect  of  a  local  ordinance 
on  the  transient  citizens  of  the  state  outweighs  the 
possible  benefits  to  the  municipality. 
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Courts  will  find  preemption  where  they  conclude  that 
statewide  uniformity  is  needed  and  that  the  state  law  provides 
broad,  comprehensive,  and  adequate  regulation.   Bishop  v.  San 
Jose  (1969)  1  Cal.3d  56.   If  the  subject  matter  or  field  of 
legislation  has  been  fully  covered  by  the  state,  there  is  no  room 
for  supplementary  or  complimentary  local  legislation,  even  if  the 
subject  were  otherwise  properly  characterized  as  a  municipal 
affair.   Lancaster  v.  Municipal  Court  (1972)  6  Cal,3d  805.   In 
determining  whether  there  has  been  occupation  or  preemption, 
courts  will  look  to  the  intent  of  the  state  legislature.   Galvan 
v.  Superior  Court  (1969)  70  Cal.2d  851. 

In  its  enactment  of  CEQA,  the  state  legislature  expressly 
stated  that  the  "maintenance  of  a  quality  environment  for  the 
people  of  the  state  now  and  in  the  future  is  a  matter  of 
statewide  concern."   Public  Resources  Code  §21000  (a).   The 
legislature  promulgated  its  further  intention  to  "require 
governmental  agencies  at  all  levels  to  develop  standards  and 
procedures  necessary  to  protect  environmental  quality."   I_d.  at 
§21001(f).   To  that  end  CEQA  requirements  have  been  held 
mandatory  on  local  projects,  public  or  private,  not  expressly 
exempted  from  from  CEQA.   Friends  of  Mammouth  v.  Board  of 
Super  visor  s ,  supr  a ;  County  of  Inyo  v.  Yorty,  supra. 

Regulations  governing  the  EIR  process  for  state  agencies, 
promulgated  in  the  Guidelines,  also  serve  as  standards  of 
objectives  and  procedural  criteria  to  be  followed  by  local 
governmental  agencies.   Section  31.04(a)  of  the  Administrative 
Code  states  that  the  City's  internal  CEQA  procedures  are  an 
adaptation  of  the  Guidelines  with  emphasis  on  areas  the 
Guidelines  leave  open  to  local  design.   Section  31.04(b)  notes, 
however,  that  the  Guidelines  are  expressly  incorporated  by 
reference  into  the  Administrative  Code  and  are  supplementary  to 
it.   Section  31.01(b)  states,  in  part,  that  "any  amendments  to 
CEQA  or  the  State  Guidelines  that  may  be  inconsistent  with  this 
Chapter  shall  govern  until  such  time  as  this  chapter  may  be 
amended  to  remove  such  inconsistency." 

As  the  language  of  the  Public  Resources  Code  clearly 
manifests  the  intent  of  the  legislature  to  make  CEQA  a  statewide 
requirement,  and  as  the  Guidelines  are  both  a  codification  of 
state  administrative  rules  to  be  used  as  a  standard  for  all 
governmental  agencies,  it  must  be  concluded  that  CEQA  is  a  matter 
of  statewide  concern  not  to  be  abrogated  in  any  manner  by  local 
governmental  bodies. 

The  final  question,  then,  is  whether  under  CEQA  or  its 
Guidelines,  a  supervisor  may  appear  before  the  agency  preparing 
the  EIR. 
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The  Guidelines  require  the  agency  preparing  an  EIR  to 
submit  or  receive  comments  during  the  EIR  process.   The 
Guidelines  do  not  require,  however,  public  hearings  [see  e.g. 
§15087(g)]  although  the  Administrative  code,  in  its  supplementary 
capacity,  requires  public  participation.   Administrative  Code 
§31. 27(b)  (1)  . 

A  review  of  the  fundamental  purpose  of  CEQA  indicates  a 
clear  intent  by  the  legislature  and  the  courts  to  permit  as  wide 
a  spectrum  of  comments  as  reasonably  possible.   If  CEQA  requires 
all  governmental  agencies  to  follow  a  broad  and  comprehensive 
program  of  governmental  action  in  the  preparation  of  any  EIR, 
(County  of  Inyo  v.  Yorty,  s :  u pr  a ) ,  so  that  all  levels  of 
Government  may  be  compelled  to  make  decisions  with  environmental 
consequences  in  mind,  (Bozung  v.  Local  Agency  Formation  Com. , 
supr  a ) ,  it  must  be  concluded  that  the  legislature  intended  that 
all  parts  of  the  commonwealth  would  be  able  to  comment  by 
testimony,  or  at  least  by  written  commentary,  on  any  EIR  being 
prepared  for  a  CEQA  covered  project.   A  broad  and  absolute 
interpretation  of  the  Charter  prohibiting  a  supervisor  from 
commenting  on  a  CEQA  mandated  EIR  still  before  the  Commission, 
would  conflict  with  the  express  purpose  and  goal  of  the  CEQA-EIR 
process.  Therefore,  a  member  of  the  Board  of  Supervisors  may 
appear  before,  or  submit  written  testimony  to,  the  Commission 
with  regard  to  the  Downtown  EIR. 

Respectfully  submitted, 


Mark   Kertz 

Deputy  City  Attorney 


APPROVED: 
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OPINION  NO.  84-13 


SUBJECT: 


Applicability  of  Implied  and  Express  Exceptions  to 
Competitive  Bidding  Requirements  to  Contract  for 
Production  Management  and  Construction  of  Temporary 
Facilities  for  the  1984  Democratic  National 
Convention. 


REQUESTED  BY: 


PREPARED  BY: 
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SAN   FKANCIbcO 
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JEFFREY  LEE 

Director 

Department  of  Public  Works 

and  Clean  Water  Program 

ROBERT  A.  KENEALEY 
Assistant  Chief 
Deputy  City  Attorney 

NOREEN  AMBROSE 
Deputy  City  Attorney 


QUESTION  PRESENTED 

Would  a  contract  entered  into  between  the  City  and  County 
of  San  Francisco  (the  "City")  and  the  only  respondent  to  a  call 
for  bids  be  legally  binding  on  the  City,  although  the  bid  process 
was  suspended,  and  the  contract  formed  through  a  negotiated 
process? 

CONCLUSION 

Yes.   Such  a  contract  would  be  legally  binding  on  the  City. 
Although  the  general  rule  is  that  a  contract  made  in  disregard  of 
the  prescribed  mode  is 
rise  to  two  exceptions 


expressly  provided  for 


unenforceable,  the  circumstances  here  give 
to  that  rule,  one  implied  by  law,  the  other 
in  the  City  Charter. 


STATEMENT  OF  FACTS 


On  October  18.  1983.  the  City  entered  into  a  contract  with 
the  Democratic  National  Convention  Committee.  Inc.  (the  "DNCC") 
whereby  the  DNCC  agreed  to  hold  the  1984  Democratic  National 
Convention  in  San  Francisco.   Pursuant  to  that  contract,  the  City 
assumed  certain  "Construction  Obligations,"  along  with  other 
obligations  related  to  security  and  support  of  convention 
activities,  which  other  obligations  are  not  at  issue  here. 


(415)864  1952 


214  Van  Ness  Avenue 


San  Francisco  94102 
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The  obligations  of  the  City  which  are  at  issue  are  set 
forth  in  Section  3.01  of  the  Agreement  between  the  City  and  the 
DNCC.  which  provides  in  part,  as  follows:1 

"3.01.   Construction  Obligations   The  City  hereby  agrees  to 
cause  to  be  designed  and  constructed  at  the  Facilities  such 
platforms,  podiums,  risers,  decorations,  carpeting  and  other 
structures,  fixtures  and  improvements  (the  "Construction") 
suitable  for  the  activities  contemplated  by  this  Agreement  as  may 
be  requested,  authorized  and  approved  by  DNCC,  in  accordance  with 
specifications  established  by  the  DNCC  in  consultation  with  the 
City.  .  .  .   The  City  will  provide  all  construction  and  other 
personnel,  the  services  of  an  architect  and  other  services  and 
materials  necessary  to  design,  construct,  complete,  dismantle  and 
remove  the  Construction.   The  Construction  shall  include  without 
limitation  those  items  set  forth  in  Exhibit  C  hereto."   Other 
sections  of  the  contract  further  specified  the  construction 
obligations.    (See  Section  4  of  the  City/DNCC  Agreement). 

The  Director  of  Public  Works  was  charged  with  the  responsi- 
bility of  performing  the  "Construction  Obligations"  assumed  by 
the  City  pursuant  to  the  City/DNCC  Agreement. 

On  January  12.  1984.  the  Department  of  Public  Works  executed 
a  contract  for  architectural  services  after  intensive  negotiations 


1   Note  that  there  is  a  longstanding  tradition  of  cities 
assuming  such  contractual  obligations  in  order  to  obtain  the 
benefits  which  ensue  from  hosting  a  national  political  convention. 
The  Federal  Election  Commission  regulations  set  forth  at  11 
C.F.R.  9008 .7(b) (2) (i)  the  following  items  as  examples  of  what 
municipalities  may  properly  provide  to  the  convention  committees: 

(i)   Granting  the  national  committee  use  of  an  audi- 
torium or  convention  center:  construction  and  convention 
related  services  therein  such  as:   Construction  of 
podiums;  press  tables:  false  floors;  camera  platforms: 
additional  seating;  lighting,  electrical,  air  condition- 
ing and  loudspeaker  systems;  offices;  office  equipment: 
and  decorations;  .... 
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between  the  City,  the  architect,  and  the  DNCC . 2   The  design 
process  involved  consultation  with  numerous  experts  in  the 
production  field,  as  well  as  consultation  with  and  compromises 
between  the  various  convention  participants  (e.g..  the  Democratic 
Party,  numerous  media  and  security  organizations).   In  light  of 
this  fact,  it  was  projected  that  final  plans  and  specifications 
for  the  improvements  would  not  be  available  for  bidding  purposes 
until  the  first  week  of  March.  1984.  only  three  months  from  the 
beginning  of  on-site  construction.   At  the  same  time,  based  upon 
considerations  such  as  the  highly  technical  nature  of  the 
production  business,  the  unconventional  techniques  and  materials 
used  for  temporary  construction,  the  limited  f ive  week  time 
period  for  on-site  construction,  and  the  City's  potential 
liability  under  its  contract  with  the  DNCC  if  the  successful 
bidder  were  to  prove  incapable  of  performing  the  contract,  the 
Director  of  Public  Works  determined  that  an  intensive  review  of 
bidder's  qualifications  would  be  necessary. 

Preliminary  information  as  to  the  various  production 
materials  required  for  the  project,  and  inquiries  as  to  the 
availability  of  such  items,  led  the  Director  to  conclude  that  it 
was  necessary  to  minimize  the  time  lag  between  the  acceptance  of 
bids  and  the  award  of  the  contract  in  order  to  provide  the 
successful  bidder  with  sufficient  lead  time  in  which  to  order 
materials.3   In  order  to  accomplish  the  necessary  review  of 
bidder  qualifications,  as  well  as  to  conserve  time  for  pre- 
construction  work  (ordering,  preparation  of  shop  drawings,  etc.). 


2  That  contract  is  not  at  issue  here.   The  law  is  clearly 
established  that  a  contract  for  the  professional  services  of  an 
architect  is  not  subject  to  competitive  bidding  requirements. 
(Miller  v.  Boyle  (1919)  43  Cal.App.  393;  San  Francisco  v.  Boyd 
(1941)  17  Cal.2d  606.  630.) 

3  Due  to  competition  from  the  Republican  National 
Convention,  the  Worlds  Fair,  and  the  1984  Summer  Olympics,  as 
well  as  the  usual  complement  of  summer  theatrical  productions 
such  items  as  restroom  and  office  trailers,  audio  visual  equip- 
ment, scaffoldinq  etc.  are  in  short  supply  nationwide.   In  fact, 
the  Director  was  ultimately  compelled  to  procure  certain  of  these 
items  directly,  on  an  emergency  basis,  based  upon  information 
that  the  suppliers  could  not  guarantee  timely  delivery  unless  an 
order  was  placed  immediately. 
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the  decision  was  made  to  reverse  the  steps  in  the  ordinary  bid 
process  (the  determination  of  a  bidders  "responsibility"  usually 
occurs  after  the  submission  of  bids),  and  "pre-qualif y"  bidders. 

This  process  involved  publication  on  February  8.  1984.  in 
an  official  newspaper,  of  a  notice  advising  interested  parties 
that  the  City  was  seeking  bidders  for  the  temporary  construction 
and  production  management  work  necessary  for  the  convention,  and 
that  all  prospective  bidders  must  submit  applications  for 
purposes  of  determining  their  qualifications.   The  notice  also 
stated  that  bids  would  be  accepted  only  from  pre-qualif ied 
bidders.   The  notice  and  copies  of  the  application  were  mailed  to 
approximately  forty  companies. 

Each  potential  bidder  was  requested  to  complete  a  pre- 
qualif  ication  application  which  contained  questions  regarding 
previous  related  experience,  insurance  and  surety  history, 
financial  qualifications,  and  identity  of  anticipated  sub- 
contractors.  Completed  applications  were  due  in  the  Office  of 
the  Director  of  Public  Works  on  February  21.  1984.   Only  three 
companies  submitted  applications.   One  company  subsequently 
withdrew  from  the  process  because  it  intended  to  bid  on  only  one 
part  of  the  entire  project.   The  other  two  applicants  were 
determined  to  be  responsible  bidders.   On  March  9.  1984,  the  two 
pre-qualif ied  bidders  picked  up  the  bid  documents.   Bids  were  due 
on  March  28 ,  1984 . 

On  March  14,  1984  one  of  the  two  bidders  informed  the 
Director,  in  writing,  that  it  would  not  submit  a  bid  on  the 
project.   The  reasons  stated  included  uncertainty  as  to  their 
ability  to  guarantee  delivery  of  several  production  elements 
given  both  the  short  lead  time  and  their  intention  to 
pre-f abr icate  certain  items,  the  sizeable  surety  bonds,  and 
anticipated  difficulty  complying  with  unfamiliar  City  Charter  and 
Administrative  Code  provisions. 

In  that  there  was  no  longer  a  possibility  of  competition, 
the  Director  made  the  decision  to  suspend  the  bid  process  and 
begin  immediate  negotiations  with  the  one  remaining  bidder  in 
order  to  assure  a  fair  price  for  the  City.   At  issue  is  whether 
the  contract  which  would  result  from  that  process  would  be 
legally  binding  on  the  City. 
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ANALYSIS 

A  well  established  principle  with  respect  to  municipal 
contracts  is  that  the  mode  of  contracting  is  the  measure  of  the 
power  to  contract,  and  a  contract  made  in  disregard  of  the 
prescribed  mode  is  unenforceable.   (Zottman  v.  San  Francisco. 
(1862)  20  Cal.  96;  Los  Angeles  Dredging  Co.  v.  Long  Beach  (1930) 
210  Cal.  348.)   The  City  Charter,  at  §  7.200.  prescribes  the  mode 
of  contracting  for  the  construction  of  public  works  and 
improvements .^   Charter  §  7.200  contains  the  following 
provision  relevant  to  the  issues  presented  herein: 

When  the  expenditure  for  any  public  work  or  improve- 
ment shall  exceed  the  sum  of  fifteen  thousand  dollars 
($15,000),  the  same  shall  be  done  by  contract;  except 
as  otherwise  provided  in  this  charter.   The  head  of 
the  department  in  charge  of  or  responsible  for  the 
work  for  which  a  contract  is  to  be  let.  .  .  .  shall 
let  such  contract  to  the  lowest  reliable  and  respon- 
sible bidder  not  less  than  ten  days  after  advertising 
by  one  publication  for  sealed  proposals  for  the  work, 
improvement  or  purchase  contemplated.   Each  such 
advertisement  shall  contain  the  reservation  of  the 
right  to  reject  any  and  all  bids.   The  officer 
responsible  for  the  awarding  of  any  such  contract 
shall  require  from  all  bidders  information  concerning 
their  experience  and  financial  qualifications,  as 
provided  by  general  law  relative  to  such  investiga- 
tions authorized  by  department  of  public  works. 
(Emphasis  added.) 

Although  an  attempt  was  made  to  comply  with  the  competitive 
bidding  requirements,  that  process  was  suspended  prior  to  the 


4   It  has  been  held  that  the  mode  of  contracting  work  in 
a  charter  city  is  a  municipal  rather  than  a  statewide  concern, 
and  the  state  bidding  procedures  do  not  apply.   (Smith  v.  City  of 
Riverside  (197  3)  3  4  Cal.App.3d  52  9;  Piledrivers  Local  Union  v. 
Santa  Monica  (1984)  151  Cal.App.3d  509.) 
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receipt  of  a  sealed  bid.   A  contract  not  made  according  to  the 
prescribed  mode  would  be  void.^  unless  it  was  to  come  within 
some  exception  to  the  requirement.   There  are  two  such  exceptions 
which  would  be  applicable  here,  one  implied  by  law.  the  other 
expressly  provided  for  in  the  Charter. 

The  existence  of  the  first  exception  was  recently 
reaffirmed  in  Graydon  v.  Pasadena  Redevelopment  Agency  (1980)  104 
Cal.App.3d  631.  636  wherein  they  explained  as  follows: 

The  rationale  for  the  adoption  of  the  above  exception 
is  found  in  the  purposes  of  the  provisions  requiring 
competitive  bidding  in  letting  public  contracts. 
Those  purposes  are  to  guard  against  favoritism, 
improvidence,  extravagance,  fraud  and  corruption:  to 
prevent  the  waste  of  public  funds;  and  to  obtain  the 
best  economic  result  for  the  public.   (10  McQuillin. 
Municipal  Corporations  (3d  ed.)  §  29.29.)   However, 
the  competitive  bid  requirement  is  to  be  construed 
fairly  and  reasonably  with  sole  reference  to  the 
public  interest  and  in  light  of  the  purposes  to  be 
accomplished.   (City  of  Inqlewood-L . A.  County  Civic 
Center  Auth.  v.  Superior  Court  (1972)  7  Cal.3d  861. 
103  Cal.Rptr.  689.  500  P. 2d  601;  Cyr  v.  White  (1947) 
83  Cal.App.2d  22.  187  P. 2d  834.  10  McQuillin, 
Municipal  Corporations  (3d  ed.)  §  29.29.) 
Therefore,  it  has  been  held  that  where  competitive 
proposals  work  an  incongruity  and  are  unavailing  as 
affecting  the  final  result,  or  where  competitive 
proposals  do  not  produce  any  advantage,  or  where  it 
is  practically  impossible  to  obtain  what  is  required 
and  to  observe  such  form,  competitive  bidding  is  not 
applicable.   (2  Dillon.  Municipal  Corporations  (5th 
ed. )  §  802 . ) 


5   Note  that  when  a  municipal  contract  is  deemed  void  then 
"no  estoppel  to  deny  their  validity  can  be  invoked  against  the 
municipality;  and  ordinarily  no  recovery  in  quasi  contract  can  be 
had  for  work  performed  under  them.  ..."   (Los  Angeles  Dredging 
Co.  v.  Long  Beach.  (1930)  210  Cal.  348.  353. 
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This  principle  has  been  held  applicable  in  California 
decisions  in  a  variety  of  situations  involving  both 
the  purchase  of  services  and  products  and  the 
construction  of  public  improvements  and  buildings 
where  it  has  appeared  that  competitive  bidding  would 
be  incongruous  or  would  not  result  in  advantage  to 
the  public  entity  in  efforts  to  contract  for  the 
greatest  public  benefit.   6 

Another  instance  where  this  exception  was  applied  was  in 
Los  Angeles  Dredging  Co.  v.  Long  Beach  (1930)  210  Cal.  348. 
There  the  California  Supreme  Court  upheld  the  validity  of  two 
oral  contracts  modifying  the  provisions  of  another  contract  which 
was  between  the  same  parties;  the  validity  of  the  latter  contract 
was  not  in  guestion.   There  the  court  held  that.  "[t]he  contracts 
involved  in  this  action  are  obviously  of  such  a  nature  that 
bidding  would  be  impossible.   The  plaintiff,  as  the  original 
contractor,  was  the  only  party  that  could  enter  into  such 
agreements  with  the  City.   Hence  it  is  clear  that  these 
contracts,  by  implication,  are  not  within  the  charter  reguirement 
of  competitive  bidding."   (Los  Angeles  Dredging  Co.,  supra .  at 
35b.)   In  Hodgeman  v.  San  Diego.  (1942)  53  Cal.App.2d  610.  it  was 
similarly  held  that  where  there  could  have  been  but  one  bidder, 
advertising  for  bids  was  unnecessary.   The  court  stated  that. 
"[t]here  being  no  chance  of  real  competitive  bidding,  to  reguire 
it  would  work  an  incongruity."   (Hodgeman,  supra .  at  618.)   That 
case  involved  patented  parking  meters,  if  the  specifications  had 
been  drawn  strictly,  only  one  of  two  types  of  meters  could  have 
been  described. 


6   The  contract  at  issue  in  Graydon  involved  a 
subterranean  public  parking  garage  which  was  to  be  constructed 
beneath,  and  form  the  foundation  for.  a  privately  developed 
retail  shopping  center.   The  exception  applied  there  in  that  due 
to  the  integrated  nature  of  the  garage  and  the  retail  center  the 
purposes  of  competitive  bidding  would  not  be  served  in  that  a 
negotiated  contract  would  be  advantageous  and  in  the  public 
interest.   See  Graydon.  supra .  at  636,  637  for  citations  to  other 
cases  where  this  exception  was  held  to  apply. 


OPINION  NO.  84-13 
Jeffrey  Lee  8  May  1.  1984 


Admittedly,  the  above  cited  holdings  involve  factual 
situations  distinguishable  from  the  situation  herein  described. 
The  argument  here  is  not  that  it  was  impossible,  or  a  futile 
effort,  to  seek  bids  for   the  subject  work.7   Although  exigent 
circumstances  required  a  slight  modification  with  respect  to  the 
process  by  which  bids  were  solicited,  the  process  nonetheless 
comported  with  City  Charter  requirements. 

The  project  was  advertised  as  being  open  to  competitive 
proposals,  and  information  as  to  qualifications  was  required  from 
all  bidders.   While  the  Charter  provisions  do  not  supply 
authority  for  the  requirement  that  the  bidders  had  to  be 
"pre-qualif ied"  in  order  to  bid,  nor  does  it  prohibit  it.   The 
Charter  is  a  charter  of  limitations;  the  City  possesses  all 
rights  and  powers  appropriate  to  autonomous  rule,  subject  only  to 
the  restrictions  and  limitations  expressly  included  in  the 
Charter.   (Kennedy  v.  Ross  (1946)  28  Cal.2d  569.) 

Charter  §  7.205  provides  that  the  Board  of  Supervisors 
"shall,  by  ordinance  establish  the  necessary  procedure  to  be 
followed  in  the  advertising  for  bids,  the  award  of  contracts, 
etc."   The  provision  on  point  is  set  forth  in  the  Administrative 
Code,  at  §  6.46.   It  provides,  in  part,  as  follows: 

"In  the  awarding  of  any  contract  or  written  order 
for  any  public  work  or  improvement  mentioned  in  this 
article,  the  awarding  officer  .  .  .  shall  require 
from  all  contractors  and  subcontractors  offering  or 
agreeing  to  perform  any  work  on  said  public 
improvement  .  .  .  information  concerning  their 
experience,  financial  gualif ications .  and  ability  to 
perform  said  contract  or  subcontract  .  .  ." 
(Emphasis  added.) 


7   Note,  however,  that  the  fact  that  only  two  companies 
evidenced  interest  in  obtaining  the  contract,  lends  credence  to 
the  argument  that  the  project  is  of  such  an  unusual  and  highly 
technical  nature  that,  as  in  the  case  of  other  professional 
services,  it  should  not  be  required  to  be  subject  to  competitive 
bidding  in  the  first  instance.   Moreover,  the  only  company  which 
y/as  willing  to  actually  submit  a  bid  has  special  expertise 
developed  while  under  contract  for  two  previous  national  political 
conventions . 
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Nowhere  in  the  provisions  of  the  Administrative  Code  is  it 
provided  that  the  review  of  qualifications  must  occur  after  the 
acceptance  of  bids.   Moreover,  the  result  of  such  a  reversal  of 
steps  is  no  different  than  if  the  usual  process  had  been  followed. 
Charter  §  7.200  provides  that  the  contract  shall  be  let  to  the 
lowest  reliable  and  responsible  bidder.   If,  as  was  not  the  case, 
a  prospective  bidder  had  been  determined  to  be  not  qualified,  or 
in  other  words  not  responsible,  denyinq  that  applicant  the  riqht 
to  submit  a  bid  merely  saves  him  the  cost  of  preparinq  a  bid,  as 
the  the  law  does  not  require  the  City  to  contract  with  the  lowest 
bidder  without  reqard  to  the  qualifications. 

Insofar  as  the  process  by  which  the  work  was  advertised  for 
bids  comports  with  the  Charter  requirements,  then  it  must  be 
concluded  that  in  order  to  comply  with  the  exact  letter  of 
competitive  biddinq  procedures,  the  City  would  have  to  have 
accepted  the  bid  of  the  sinqle  bidder.   Ordinarily  the  City  would 
have  the  option  of  waitinq  for  the  sinqle  bid  to  be  submitted, 
and  if  the  amount  of  the  bid  exceeded  that  which  the  City 
considered  reasonable,  it  could  reject  all  bids.   The  work  could 
then  be  re-advertised,  in  the  hope  of  attractinq  additional 
competitors.   The  City  did  not  have  that  option  in  this  instance. 

Time  was.  and  is,  of  the  essence.   The  City  has  a  fixed 
date  for  the  performance  of  its  obliqations  pursuant  to  its 
aqreement  with  the  DNCC;  the  date  of  the  Democratic  National 
Convention  cannot  be  chanqed.   The  circumstances  were  such  that 
by  all  accounts  it  was  necessary  to  preserve  as  much 
pre-construction  lead  time  as  possible.   Moreover,  there  was  no 
reason  to  believe  that  a  second  solicitation  for  bidders  would 
produce  a  different  result.   This  project  has  been  the  subject  of 
numerous  media  articles  and  broadcasts;  there  was  ample  notice  to 
any  company  desirinq  to  compete  for  the  contract. 

In  Hodgeman  the  rule  was  stated  that  "[t]here  beinq  no 
chance  of  real  competitive  biddinq.  to  require  it  would  work  an 
inconqruity . "   (Hodgeman,  supra .  at  618.)   That  statement  is 
equally  applicable  here.   Additionally,  another  justification  for 
the  exception  to  the  requirement  of  strict  compliance  with  biddinq 
procedures;  that  such  adherence  is  not  required  when  it  would  not 
produce  any  advantaqe.  supports  the  conclusion  that  the  exception 
applies . 
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The  fact  that  bidders  were  given  a  minimum  of  time  in  which 
to  prepare  the  bid.  and  the  lack  of  any  competition,  led  the 
Director  to  conclude  that  the  City's  interests  would  be  best 
served  if  the  bid  process  were  suspended,  and  a  contract 
negotiated  with  the  single  remaining  bidder.   A  negotiated 
process  would  enable  the  bidder  to  identify  aspects  of  the 
project  which  he  felt  put  him  at  risk  of  incurring  incalculable 
costs,  giving  the  City  the  option  to  assume  that  risk,  or  further 
elaborate  on  the  City's  expectations  in  a  particular  regard, 
thereby  eliminating  such  contingency  amounts  from  the  contract 
price.   Moreover,  in  that  the  lack  of  competition  would  tend  to 
encourage  the  bidder  to  state  a  conservative  price,  if  not  an 
inflated  one.  the  process  of  negotiation  would  allow  the  City  to 
examine,  and  question  if  necessary,  the  cost  attributed  to  each 
production  element.   This  information  could  also  be  used  to 
re-evaluate  the  proposed  approach  and.  based  on  input  from  the 
bidder,  lead  to  cost-effective  alternatives,  and/or  deletion  of 
items  specified  in  the  bid  documents.8 

Given  this  situation,  it  cannot  be  gainsaid  that  to  require 
strict  adherence  to  competitive  bidding  requirements  would  work 
an  incongruity,  and  be  unavailing  as  affecting  the  final  result. 
To  require  a  single  bidder  to  submit  a  formal  bid  under  these 
circumstances  would  not  produce  any  advantage.   In  fact,  strict 
compliance  with  the  procedures  would  likely  require  rejection  of 
the  bid.  and  the  loss  of  time  would  be  a  decided  disadvantage. 
If  the  bidder  had  in  fact  intended  to  submit  a  competitive 
proposal  notwithstanding  the  lack  of  competition,  then  the  same 
reasonable  price  would  be  offered  as  well  through  a  negotiated 
process . 

The  circumstances  which  lead  to  the  conclusion  that  the 
judicially  recognized  exception  to  competitive  bidding 
reguirements  is  applicable  here,  differ  in  certain  respects  from 


8   Note  that  such  modifications  in  the  project  require- 
ments would  not  have  affected  the  other  pre-qual if ied  bidders 
decision  to  withdraw.   The  reasons  stated  related  to  the  short 
lead  time,  the  requirement  of  the  surety  bonds,  and  the 
applicable  Charter  or  Administrative  Code  provisions,  none  of 
which  could  be  altered  by  the  City  through  negotiation. 
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the  circumstances  which  led  to  such  holding  in  Los  Angeles 
Dredging  Co . .  supra ,  and  Hodgeman,  supra .   The  distinctions  that 
can  be  drawn,  however,  are  not  material  as  to  the  conclusion.9 
Where  there  is  only  one  bidder,  whether  due  to  the  fact  that  the 
sought  item  is  patented,  the  contract  for  work  was  necessary  to 
modify  an  existing  contract,  or,  as  here,  only  one  bidder 
responds  to  the  call  for  bids,  one  purpose  of  the  bidding 
reguirement.  that  of  obtaining  a  fair  price  through  competition, 
fails  of  effect. 

There  are.  of  course,  additional  purposes  in  support  of 
competitive  bidding;  that  of  preventing  favoritism  and 
corruption.   The  courts  would  not  be  likely  to  hold,  as  a  general 
rule,  that  in  every  instance  where  only  a  single  bidder  responds 
to  the  call  the  reguirements  may  be  discarded,  and  a  contract 
negotiated  with  that  entity.   In  this  case,  the  solicitation 
process  was  such  that  all  potential  bidders  received  notice,  and 
were  encouraged  to  compete.   In  fact,  it  is  the  public  notice 
reguirement  of  the  competitive  bidding  procedures  that  serves  to 
prevent  favoritism  and  corruption,  and  that  reguirement  was 
satisfied.   While  only  two  responded  to  the  call,  the  process 
eliminated  the  potential  for  favoritism. 

On  these  facts,  it  is  clear  that  strict  adherence  to  the 
reguirements  of  competitive  bidding  is  not  reguired,  and 
conseguently  a  contract  entered  into  with  the  City  under  these 
circumstances  would  be  legally  binding,  notwithstanding  the  fact 
that  the  precise  mode  of  contracting  as  prescribed  by  the  Charter 
was  not  followed. 


9   The  principal  distinction  between  those  cases  and  the 
situation  here  is  that  in  those  circumstances  only  one  entity 
could  have  responded  to  a  call  for  bids  due  to  the  nature  of  the 
work  reguired.   Conseguently,  the  Court  held  that  it  was 
unnecessary  to  advertise  for  bids.   Here,  any  number  of  companies 
could  have  done  the  work,  however,  only  one  ventured  to  compete 
for  the  contract.   The  exception  applicable  here  derives  from  the 
fact  that  it  is  incongruous  and  disadvantageous  to  reguire  the 
City  to  either  accept  a  bid  formed  without  competition  in  order 
to  comply  with  the  letter  of  the  competitive  bidding  procedures 
or  to  re-advertise  when  in  all  likelihood  that  would  be  a  futile 
effort . 
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It  was  previously  stated  that  there  are  two  exceptions  to 
the  rule  which  are  applicable  here.   The  second  one,  the  express 
exemption,  derives  from  Charter  §  7.200  which  provides,  in 
relevant  part: 

"In  any  emergency,  provided  an  actual  emergency  be 
declared  by  the  board  of  supervisors  to  exist,  and 
when  authorized  by  resolution  of  said  board,  any 
public  work  or  improvement  may  be  executed  in  the 
most  expeditious  manner." 

The  question  presented  is  whether  the  Circumstances 
described  herein  constitute  an  emergency  within  the  meaning  of 
Charter  §  7.200.   As  has  been  noted  many  times.  [t]o  state  what 
constitutes  an  emergency  is  not  an  easy  task.   The  term  depends 
upon  the  special  circumstances  of  each  case.  ...   By 
definition,  the  term  "emergency"  implies  a  sudden  or  unexpected 
necessity  requiring  speedy  action.   (San  Christina  Inv.  Co.  v. 
San  Francisco.  167  Cal.  762.  773.  .  .  .)"   (Citations  deleted.) 
(Los  Angeles  Dredging  Co.,  supra .  at  356;  also  see  Mull  ins  v. 
Henderson  (1946)  75  Cal.App.2d  117,  127  for  a  similar  definition.) 

In  Los  Angeles  Dredging  Co..  supra .  at  358,  the  court  noted 
that  the  City,  by  resolution,  had  recited  the  facts,  and  declared 
them  to  constitute  an  emergency.  They  held  that  "[s]uch  a 
declaration,  though  not  conclusive,  is  prima  facie  evidence  of 
the  existence  of  an  emergency,  and  places  the  burden  on  the  party 
attacking  the  recital.  (Citing  Morgan  v.  Long  Beach.  57  Cal.App. 
134.)  Even  so.  a  declaration  of  emergency  is  subject  to  judicial 
review. 

Here,  the  facts  constituting  the  emergency  conditions 
relate  to  the  short  period  of  time  remaining  during  which  the 
ultimate  production  contractor  must  order  materials  so  that 
delivery  dates  will  coincide  with  the  scheduled  start  of 
construction  on  June  5.  1984.   There  is  only  five  weeks 
available,  for  on-site  construction  with  no  allowance  for  delay, 
if  the  City  is  to  meets  its  obligations  under  the  contract  with 
the  DNCC. 

As  previously  stated  herein,  there  is  information  to  the 
effect  that  certain  suppliers  cannot  guarantee  delivery  dates  for 
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essential  items,  and  other  items  will  be  available  only  at  a 
premium  necessary  to  cover  overtime  work,  if  orders  are  not 
placed  for  those  items  in  the  very  near  future.   The  longer  the 
delay,  the  more  items  that  must  be  added  to  that  list. 

If.  as  was  expected,  there  had  been  competition  for  the  con- 
tract for  the  work,  the  City  would  have  had  an  agreement  with  the 
production  contractor  within  ten  days  of  March  28.  1984.   The  fact 
that  one  of  the  two  bidders  withdrew  was  "an  unforeseen  occurrence 
.  .  .  which  calls  for  immediate  action  or  remedy.  ..."   (Mull  ins 
v.  Henderson,  supra .  at  127.)   The  City  was  faced  with  either 
accepting  the  bid  which  in  all  likelihood  would  have  been  in 
excess  of  that  which  it  could  expect  under  competitive  circum- 
stances, or  alternatively  suspending  the  bid  process,  and 
negotiating  a  contract  which,  for  reasons  previously  stated, 
could  lead  to  a  lower  contract  price.   Ordinarily  the  City  would 
have  the  option  of  rejecting  the  bid,  and  re-advertising.   This 
it  could  not  do  because  of  the  exigent  circumstances  with  respect 
to  the  time  available  for  necessary  pre-construction  work. 

In  light  of  the  City's  obligation  to  the  DNCC.  and  its 
liability  for  incalculable  damages  should  the  City  default  on  its 
obligation,  and  in  consideration  that  one  purpose  of  complying 
with  the  bidding  reguirements  is  to  secure  the  best  price  for  the 
City,  it  seems  clear  that  this  situation  constitutes  an  emergency 
which  would  justify  contracting  in  the  most  expeditious  manner 
available . 

It  should  also  be  noted  that  the  Board  of  Supervisors  need 
not  take  action  in  advance  of  contracting,  in  order  for  the 
contract  to  be  legally  binding  on  the  City.   In  Los  Angeles 
Dredging  Co. .  supra .  at  359.  the  court  held  that  although  the 
contracts  in  guestion  there  were  authorized  orally,  without  a 
declaration  of  emergency  preceding  the  agreement,  such  contracts 
were  nonetheless  binding  on  the  City  when  their  City  Council 
adopted  a  resolution  subseguently   declaring  the  emergency  condi- 
tions.  The  general  rule  that  a  void  public  contract  cannot  be 
ratified  is  limited  to  contracts  which  are  beyond  the  powers  of 
the  municipality,  or  those  where  some  formality  has  irrevocably 
been  disregarded,  is  not  applicable  here.   As  was  stated  in  Los 
Angeles  Dredging  Co..  supra .  at  359.  "[t]he  contracts  were  of  a 
type  which  the  City  undoubtedly  had  the  power  to  make.   The 
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requirement  of  competitive  bidding  did  not  apply  to  them  because 
the  letting  of  bids  would  be  useless  and  impossible,  and  because 
they  were  emergency  contracts,  and  exempt  from  the  requirement  by 
the  express  provisions  of  the  charter."   Consequently,  the  court 
held  that  the  subsequent  adoption  of  the  resolution  of  emergency, 
ratified  the  oral  contracts,  so  that  they  were  legally  binding  on 
the  City. 

CONCLUSION 

In  conclusion,  a  negotiated  contract  entered  into  between 
che  City  and  the  only  company  willing  to  bid  on  the  production 
management  and  temporary  construction  work  required  pursuant  to 
the  City's  Agreement  with  the  DNCC  would  be  legally  binding  on 
the  City.   The  contract  would  be  valid  notwithstanding  the 
general  rule  that  a  contract  made  in  disregard  of  the  prescribed 
mode  is  unenforceable.   The  circumstances  here  give  rise  to  two 
exceptions  to  that  rule,  one  implied  by  law.  the  other  expressly 
provided  for  in  the  Charter. 

California  courts  have  long  recognized  that  competitive 
bidding  requirements  are  to  be  construed  fairly  and  reasonably 
with  sole  reference  to  the  public  interest  and  in  light  of  the 
purposes  to  be  accomplished  (Graydon.  supra .  at  636.) 

The  purposes  of  such  procedures  are  to  prevent  favoritism 
and  corruption  and  to  obtain  the  best  economic  result  through 
competition.   The  requirements  designed  to  accomplish  these 
purposes  have  two  components;  one  component  is  that  a  notice  be 
published  announcing  that  the  City  is  soliciting  bids  for  the 
work,  the  other  is  the  provision  that  the  bid  of  the  lowest 
responsive  and  responsible  bidder  be  accepted.   The  City  satisfied 
the  first  step  of  the  prescribed  procedures.   To  require  the  City 
to  comply  with  the  second  step,  that  of  accepting  the  lowest  bid. 
when  there  would  only  have  been  one  bid.  would  do  nothing  to 
prevent  favoritism  and  corruption,  and.  if  anything,  would  have 
the  opposite  effect  of  assuring  the  best  economic  result  for  the 
City.   Under  such  circumstances,  clearly  the  fair  and  reasonable 
interpretation  of  the  requirements  would  lead  to  a  conclusion 
that  the  judicially  recognized  exception  to  competitive  bidding 
is  applicable  here. 
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The  second  exception  to  competitive  bidding  requirements  is 
expressly  provided  for  in  the  City  Charter.   The  drafters  of  the 
Charter  recognized  that  in  emergency  situations  it  might  not  be 
in  the  best  interest  of  the  City  to  require  strict  adherence  to 
the  prescribed  mode  of  contracting.   The  Charter  delegated  to  the 
Board  of  Supervisors  the  authority  to  determine  whether  there  was 
an  actual  emergency;  and  in  situations  where  an  emergency  was 
declared,  to  authorize  deviation  from  the  Charter  requirements 
governing  the  award  of  contracts. 

Based  on  the  circumstances  described  herein,  the  Board  of 
Supervisors  could  declare  an  emergency  and  authorize  award  of  the 
contract  to  the  only  entity  willing  to  bid  on  the  work  as  a  result 
of  a  negotiated  process. 

The  City  had  two  alternatives  which  would  have  satisfied 
the  letter  of  the  Charter  requirements.   One  alternative  was  to 
award  the  contract  to  the  only  bidder  regardless  of  the  amount  of 
the  bid.   The  other  alternative  was  to  suspend  the  bid  process, 
and  re-advertise  the  work  in  the  hope  that  other  companies  would 
compete  for  the  contract.   Neither  of  these  options  were  in  the 
best  interest  of  the  City.   The  first  alternative  would  result  in 
acceptance  of  a  bid  amount  formed  without  benefit  of  competition. 

As  for  the  second  alternative,  in  that  this  project  has 
received  extensive  press  coverage,  it  was  extremely  unlikely 
that  any  qualified  new  bidders  would  emerge  as  a  result  of 
re-advertisement.   Moreover,  the  delay  which  would  result  would 
further  diminish  the  amount  of  time  available  for  pre-construction 
ordering,  which  in  turn  would  likely  increase  the  contract  price 
for  the  work. 

The  withdrawal  of  the  only  other  pre-qualif ied  bidder  two 
weeks  into  the  bid  process  was  clearly  a  sudden  occurrence 
requiring  immediate  action.   Under  such  circumstances  the  Board 
of  Supervisors  may  declare  an  emergency  and  authorize  the  contract 
to  be  awarded  in  the  most  expeditious  manner.   Here,  the  most 
expeditious  and  prudent  manner  of  contracting  for  the  required 
work  was  to  have  open  negotiations  with  the  only  entity  willing 
to  compete  for  the  contract.   That  process  would  enable  the  City 
to  identify  contingency  amounts  which  could  be  eliminated  by 
further  refinement  of  the  City's  expectations;  to  review  the 
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solicitation  of  subcontractors  and  suppliers  bids;  and  to 
question,  if  necessary,  the  cost  attributed  to  each  production 
element.   This  approach  was  clearly  in  the  best  interest  of  the 
City. 

Respectfully  submitted. 

GEORGE  AGNOST 
City  Attorney 


ROBERT  A.  KENEALEY 
Assistant  Chief 
Deputy  City  Attorney 

NOREEN  AMBROSE 
Deputy  City  Attorney 
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SAN  FRANCISCO 
P".<i  «-  '  IRRARV 

QUESTION  PRESENTED 

May  the  Board  of  Supervisors  adopt  an  ordinance  prohibiting 
the  use  of  polychlor inated  biphenyls  (PCBs)  within  the  City  and 
County  of  San  Francisco? 

CONCLUSION 

Yes,  the  Board  of  Supervisors  may  adopt  an  ordinance 
prohibiting  the  use  of  PCBs  within  the  City  and  County  of  San 
Francisco . 

ANALYSIS 

Federal  legislation  regulating  hazardous  substances,  which 
include  PCBs,  is  found  in  the  Toxic  Substance  Control  Act  (TSCA) 
at  15  U.S.C.  §2601  et.  seq.   The  purpose  of  this  act  is  to 
protect  the  public  health  and  the  environment  from  unreasonab]e 
risk  of  injury  from  chemical  substances  and  mixtures  [15  U.S.C. 
S260KD)1]  . 

The  Administrator  of  the  Environmental  Protection  Agency 
(hereinafter  "Administrator"  and  "EPA")  is  charged  with 
responsibility  for  carrying  out  the  intent  of  the  Toxic 
Substances  Control  Act  [§2601(c)].   The  scope  of  the  regulations 


1     The  pertinent  sections  of  the  TSCA  are  attached  in  an 
appendix  to  this  opinion  for  reference,  and  the  relevant 
provisions  should  be  read  in  their  entirety.   The  sections  are 
not  quoted  in  detail  in  the  opinion  as  they  would  make  it  too 
lengthy.   Unless  otherwise  indicated,  all  sections  cited  in  this 
opinion  are  in  Title  15  U.S.C. 
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is  set  forth  in  Sections  2605(a)  through  2605(d).   It  is 
important  to  note  that,  for  the  most  part,  Congress  has  avoided 
setting  forth  specific  regulations  relating  to  toxic  substances. 
Instead,  the  act  empowers  the  Administrator  to  prescribe  rules 
regulating  or  prohibiting  the  manufacturing,  processing, 
distribution,  commercial  use  and  disposal  of  a  toxic  substance, 
and  to  prescribe  rules  setting  forth  labeling  requirements  and 
requirements  for  warnings  of  risks  associated  with  a  toxic 
substance . 2 

Despite  the  comprehensive  regulatory  powers  given  to  the 
Administrator  by  Congress  to  administer  TSCA,  it  is  apparent  that 
Congress  also  expressly  authorizes  state  and  local  agencies  to 
impose  certain  types  of  regulations  relating  to  toxic  substances 
[see  §2617].   Pursuant  to  Section  2617,  state  and  local 
regulations  are  permitted  that  (1)  are  identical  to  those 
prescribed  by  EPA;  (2)  are  adopted  under  the  authority  of  other 
federal  laws;  or  (3)  prohibit  the  use  of  a  toxic  substance  other 
than  its  use  in  the  manufacture  or  processing  of  other  substances 
or  mixtures . 

Hence,  under  the  general  provisions  of  TSCA,  the  City  and 
County  of  San  Francisco  has  the  power  to  prohibit  the  use  of 
hazardous  substances.   At  issue  is  whether  Congress'  express 
declaration  that  local  governments  may  prohibit  the  use  of 
hazardous  materials  is  altered  or  compromised  by  the  fact  that 
Congress  specifically  set  forth  provisions  in  TSCA  to  regulate 
PCBs. 

An  analysis  of  this  question  must  begin  with  a  review  of 
the  relevant  provisions  in  TSCA.   Unlike  other  hazardous 
substances  for  which  no  statutory  regulations  were  specified. 
Congress,  in  enacting  TSCA,  singled  out  PCBs  as  the  one  hazardous 
substance  whose  dangers  were  so  severe  that  specific  statutory 
treatment  was  necessary  and  prohibited  the  manufacture, 
processing,  distribution  and  use  of  PCBs,  "except  in  a  totally 
enclosed  manner",  after  January  1,  1978  [ §2605(e) ( 2) ( A) ] .   The 
ban  on  the  manufacture,  processing,  distribution  in  commerce  and 
use  of  PCBs  is  found  in  Section  2605(e)(2)(A),  which  provides  as 
follows : 

"Except  as  provided  under  subparagraph  (B), 
effective  one  year  after  January  1,  1977,  no  person 
may  manufacture,  process,  or  distribute  in  commerce 
or  use  any  polychlor inated  biphenyl  in  any  manner 
other  than  in  a  totally  enclosed  manner. 


Since  the  topic  of  this  opinion  is  whether  the  use  of  a 
toxic  substance  may  be  prohibited,  we  shall  not  be  addressing 
other  areas  of  regulation,  such  as  manufacturing,  processing  or 
distribution  of  toxic  substances. 
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The  exception  mentioned  in  subparagraph  (B)  empowers  the 
Administrator  to  promulgate  rules  authorizing  certain  exceptions 
to  this  ban.   Subparagraph  (B)  provides  as  follows: 

The  Administrator  may  by  rule  authorize  the 
manufacture,  processing,  distribution  in  commerce  or 
use  (or  any  combination  of  such  activities)  of  any 
polychlor inated  biphenyl  in  a  manner  other  than  in  a 
totally  enclosed  manner  if  the  Administrator  finds 
that  such  manufacture,  processing,  distribution  in 
commerce,  or  use  (or  combination  of  such  activities) 
will  not  present  an  unreasonable  risk  of  injury  to 
health  or  the  environment. 

Subparagraph  (C)  sets  forth  the  criteria  to  be  used  by  the 
Administrator  to  promulgate  rules  governing  the  determination 
whether  the  PCBs  are  contained  in  a  "totally  enclosed  manner"  as 
follows : 

For  the  purposes  of  this  paragraph,  the  term 
"totally  enclosed  manner"  means  any  manner  which 
will  ensure  that  any  exposure  of  human  beings  or  the 
environment  to  a  polychlor inated  biphenyl  will  be 
insignificant  as  determined  by  the  Administrator  by 
rule. 

The  Administrator  has  promulgated  numerous  rules  and 
regulations  on  PCBs  carrying  out  the  provisions  set  forth  in 
Section  2605(e).   These  rules  and  regulations  are  set  down  in  40 
CFR  Part  761.   Such  rules  require  findings  by  the  EPA  and  have 
been  subject  to  litigation.   (See  Env.  Def .  Fund  v.  Env.  Prot . 
Agency,  636  F.2d  1267  (Dist.  of  Col.  (1980)). 

Pursuant  to  subparagraphs  (2)(B)  and  (2)(C)  of  Section 
2605(e),  the  EPA  Administrator  has  authorized  the  continued  use 
of  certain  electrical  equipment  containing  PCB ' s  under  specified 
conditions  because  the  Administrator  has  concluded  that  the  uses 
will  not  present  an  unreasonable  risk  of  injury  to  human  health 
or  the  environment.1   The  use  authorization  is  set  forth  in  40 


The  National  Resources  Defense  Fund  has  filed  a  suit  in  the 
United  States  District  Court  for  the  District  of  Columbia  [Case 
No.  79-1580]  challenging  these  new  regulations  on  various  grounds 
including  the  claim  that  the  EPA  did  not  adequately  consider 
dangers  to  public  health  from  PCB  fires.  A  tentative  settlement 
has  been  re*ach  whereby  the  EPA  will  promulgate  regulations 
related  to  the  fire  hazards  of  PCB  transformers.   Pursuant  to 
this  tentative  settlement,  the  EPA  has  published  an  Advance 
Notice  of  Proposed  Rule  Making  [Federal  Register,  Volume  49,  No. 
58,  Friday,  March  23,  1984,  p.  11070].   Currently  the  suit  is  in 
abeyance  pending  the  results  of  the  EPA  rulemaking  process. 
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CFR  §761.30  and  the  major  elements  are  summarized  below: 

1.  The  use  of  PCB  transformers,  electromagnets,  switches 
and  voltage  regulators  posing  an  exposure  risk  to  food  or 
feed  is  prohibited  after  October  1,  1985  and  requires  a 
weekly  inspection  of  this  equipment  for  leaks  until  that 
date. 

2.  The  use  of  all  other  PCB  transformers,  electromagnets, 
switches  and  voltage  regulators  is  authorized  for  the 
remainder  of  their  useful  lives  and  a  quarterly  inspection 
of  this  equipment  for  leaks  is  required. 

3.  The  use  of  all  PCB-containing  circuit  breakers, 
reclosers  and  cable  is  authorized  for  the  remainder  of 
their  useful  lives. 

4.  Cleanup  of  leaks  from  PCB  transformers  is  required  to 
begin  as  soon  as  possible,  but  in  no  case  later  than  48 
hours  from  the  time  of  discovery,  and  requires  daily 
inspection  of  the  leak  until  leak  is  eliminated. 

5.  The  use  of  large  PCB  capacitors  that  are  located  in 
restricted-access  electrical  substations  is  authorized  for 
the  remainder  of  their  useful  lives. 

6.  The  use  of  large  PCB  capacitors  that  are  located  in 
contained  and  restricted  access  indoor  installations  is 
authorized  for  the  remainder  of  their  useful  lives. 

7.  The  use  of  all  other  large  PCB  capacitors  is  prohibited 
after  October  1,  1988. 

8.  The  use  of  all  PCB-containing,  mineral  oil-filled 
electrical  equipment  is  authorized  for  its  remaining  useful 
live. 

9.  Oil-filled  cable  is  allowed  to  be  assumed  to  contain 
less  than  50  ppm  (parts  per  million)  PCBs  if  the  actual  PCB 
concentration  is  unknown. 

10.  Records  of  inspection  and  maintenance  histories  are 
required  to  be  maintained  for  at  least  3  years  after 
disposing  of  PCB  transformers. 

It  is  in  light  of  these  regulations  that  we  must  examine 
the  Board's  proposal  to  ban  PCBs  in  San  Francisco.   The  crux  of 
the  issue  Ties  in  determining  whether  Congress,  by  placing  the 
PCB  provisions  in  TSCA,  intended  to  empower  the  EPA  Administrator 
to  create  a  right  to  use  PCBs  that  is  beyond  the  reach  of  the 
local  police  power  to  ban  a  toxic  substance,  or  whether  Congress 
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merely  intended  these  provisions  to  authorize  the  Administrator 
to  relieve  a  party,  under  certain  circumstances,  from  the 
prohibitions  set  down  in  the  federal  law. 

As  mentioned  previously,  Congress  sets  forth  in  Section 
2617  of  TSCA  the  extent  which  it  intends  to  preempt  local 
regulations  regarding  hazardous  substances.   Section  2617 
provides,  in  relevant  part,  as  follows: 

(a)    Effect  on  State  law.  -  (1)  Except  as  provided 
in  paragraph  (2),  nothing  in  this  chapter  shall 
affect  the  authority  of  any  State  or  political 
subdivision  of  a  State  to  establish  or  continue  in 
effect  regulation  of  any  chemical  substance, 
mixture,  or  article  containing  a  chemical  substance 
or  mixture. 

(2)   Except  as  provided  in  subsection  (b)  of  this 

section  - 

*  *  * 

(B) .  if  the  Administrator  prescribes  a  rule  or 
order  under  Section  2604  or  2605  of  this  title 
.  .  .  which  is  applicable  to  a  chemical 
substance  or  mixture,  and  which  is  designed  to 
protect  against  a  risk  of  injury  to  health  or 
the  environment  associated  with  such  substance 
or  mixture,  no  State  or  political  subdivision 
of  a  State  may,  after  the  effective  date  of 
such  reguirement,  establish  or  continue  in 
effect,  any  reguirement  which  is  applicable  to 
such  substance  or  mixture,  or  an  article 
containing  such  substance  or  mixture,  and 
which  is  designed  to  protect  against  such  risk 
unless  such  reguirement  (i)  is  identical  to 
the  reguirement  prescribed  by  the 
Administrator,  (ii)  is  adopted  under  the 
authority  of  the  Clean  Air  Act  or  any  other 
Federal  law,  or  (iii)  prohibits  the  use  of 
such  substance  or  mixture  in  such  State  or 
political  subdivision  (other  than  its  use  in 
the  manufacture  or  processing  of  other 
substances  or  mixtures).   [Emphasis  added] 

The  Administrator  has  prescribed  rules  applicable  to  PCBs 
under  Section  2605(e)  of  TSCA.   Thus  the  only  state  regulations 
that  may  be  imposed  are  those  listed  in  clauses  (i),  (ii)  and 
(iii)  of  subparagraph  (B).   Pursuant  to  clause  (iii)  of 
subparagraph  (B),  the  statute  appears  to  authorize  the  City  to 
adopt  laws  prohibiting  the  use  of  PCBs. 
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The  question  is  whether  Congress  intended  this  local  power 
to  regulate  through  prohibition  to  extend  even  to  uses  of  PCBs 
authorized  by  the  Administrator  pursuant  to  Section  2605(e).   To 
answer  this  question,  we  must  review  the  basic  principles 
governing  .federal  preemption. 

As  a  general  rule,  when  the  United  States  Congress  acts  in 
a  matter  within  its  jurisdiction,  the  exercise  of  its  authority 
overrides  all  conflicting  state  and  local  legislation  (U.S. 
Const.,  Art. 6,  cl.2;  Burbank  v.  Lockheed  Air  Terminal,  Inc. 
(1973)  411  U.S.  624,  633  [36  L.Ed. 2d  547,  93  S . Ct .  1854,  1859]) 
and  state  and  local  law  occupying  the  identical  field  must  give 
way  (Burbank  v.  Lockheed  Air  Terminal,  Inc.,  supra,  at  633). 
This  does  not  mean  that  every  state  or  municipal  regulation 
affecting  that  matter  is  invalid,  but  only  those  local  regulatory 
measures  that  conflict  with  national  regulatory  statutes  (Huron 
Portland  Cement  Co  v.  Detroit  (1960)  362  U.S.  440,  448  [4  L.Ed. 2d 
852,  80  S.Ct.  813]).   The  extent  of  federal  preemption  turns  on 
the  peculiarities  and  special  features  of  the  federal  regulatory 
scheme  in  question  (Burbank  v.  Lockheed  Air  Terminal,  Inc., 
supra,  at  638).   The  California  Court  of  Appeal,  in  In  Re 
Marriage  of  Campa  (1979)  89  Cal.App.3d  113,  120-1  [152  Cal.Rptr. 
362],  discussing  Congressional  preemption  of  state  laws  said: 

Our  inquiry  is  delineated  by  Jones  v.  Rath 
Packing  Co.  (1977)  430  U.S.  519,  525  [51  L.Ed. 2d 
604,  613-614,  97  S.Ct.  1305]:  "Our  prior  decisions 
have  clearly  laid  out  the  path  we  must  follow  to 
answer  this  question.   The  first  inquiry  is  whether 
Congress,  pursuant  to  its  power  to  regulate 
commerce,  U.S.  Const.,  Art.  I,  §8,  has  prohibited 
state  regulation  of  the  particular  aspects  of 
commerce  involved  in  this  case.   Where,  as  here,  the 
field  which  Congress  is  said  to  have  pre-empted  has 
been  traditionally  occupied  by  the  States,  see, 
e.g.,  U.S.  Const.,  Art.  I,  §10;  Patapsco  Guano  Co. 
v.  North  Carolina,  171  U.S.  345,  358  (1898),  'we 
start  with  the  assumption  that  the  historic  police 
powers  of  the  States  were  not  to  be  superseded  by 
the  Federal  Act  unless  that  was  the  clear  and 
manifest  purpose  of  Congress.'  Rice  v.  Santa  Fe 
Elevator  Corp. ,  331  U.S.  218,  230  (1947).   This 
assumption  provides  assurance  that  'the 
federal-state  balance, '  United  States  v.  Bass,  404 
U.S.  336,  349  (1971),  will  not  be  disturbed 
unintentionally  by  Congress  or  unnecessarily  by  the 
courts.   But  when  Congress  has  'unmistakably  .  .  . 
ordafned, '  Florida  Lime  &  Avocado  Growers,  Inc.  v. 
Paul ,  373  U.S.  132,  142  (1963),  that  its  enactments 
alone  are  to  regulate  a  part  of  commerce,  state  laws 
regulating  that  aspect  of  commerce  must  fall.   This 
result  is  compelled  whether  Congress'  command  is 
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explicitly  stated  in  the  statute's  language  or 
implicitly  contained  in  its  structure  and  purpose. 
City  of  Burbank  v.  Lockheed  Air  Terminal,  Inc.,  411 
U.S.  624,  633  (1973);  Rice  v.  Santa  Fe  Elevator 
Corp. ,  supra,  at  230." 

In  other  words,  it  is  clear  that  Congress  may,  to  the 
extent  it  chooses  to  do  so,  preempt  the  state  police  power  over  a 
subject  matter  that  falls  within  the  ambit  of  federal  legislative 
jurisdiction.   However,  courts  will  not  attribute  to  Congress 
such  an  intent  unless  the  language  is  explicit  or  it  is 
necessarily  implied  from  the  federal  statutory  scheme. 

Review  of  the  legislative  history  of  Section  2605(e) 
relating  to  PCBs  reveals  that  Congress'  intent  was  to  obtain  the 
eventual  elimination  of  all  uses  of  PCBs.   When  introducing  the 
amendment  adding  Section  2605(e)  to  the  TSCA  bill.  Senator  Nelson 
stated  that  Section  2605(e)  would  provide  "over  a  period  of  time 
the  elimination  of  the  use  in  open  or  closed  systems  of  PCBs." 
[122  Cong.Rec.  8292  (1976),  reprinted  in  House  Comm.  on 
Interstate  and  Foreign  Commerce,  Legislative  History  of  the  Toxic 
Substances  Control  Act,  94th  Cong.,  2d  Sess . ,  at  233-40  (1976), 
quoted  in  EDF  v.  EPA,  supra,  p.  1284-1285,  note  49.   Section 
2605(e)  was  added  to  both  the  Senate  and  House  bills  during  floor 
debate. ]   While  Section  2605(e)  excludes  from  its  prohibition  the 
use  of  PCBs  in  a  totally  enclosed  manner,  the  legislation 
reflects  a  recognition  that  elimination  of  manufacturing, 
processing  and  distribution  of  PCBs  will,  as  machinery  wears  out, 
eliminate  all  uses  of  PCBs.   EDF  v.  EPA,  supra,  p.  1285. 

Although  its  goal  was  the  elimination  of  the  use  of  PCBs, 
Congress  eschewed  imposing  an  immediate  ban  on  all  uses  of  PCBs, 
opting  instead  for  elimination  of  PCB  use  "over  a  period  of 
time.''   Thus,  it  is  apparent  that  Congress,  in  enacting  PCB 
regulations,  passed  a  socio-economic  judgment,  striking  a  balance 
between  the  desirability  of  total  elimination  of  PCBs  to  protect 
the  public  health  and  the  environment  on  one  side  and,  on  the 
other,  the  economic  burden  on  businesses  that  would  have  to 
replace  their  PCB  equipment.   The  bottom  line,  however,  is  that 
Congress  has  concluded  that  PCBs  must  be  eliminated. 

Does  this  congressional  intent  to  eliminate  PCBs  preempt 
local  police  power  to  prohibit  the  use  of  PCBs?  Case  law 
interpreting  the  preemption  provisions  in  TSCA  relative  to  local 
regulation  of  PCBs  is  inconclusive.   The  cases  have,  so  far, 
dealt  exclusively  with  preemption  in  relation  to  the  storage  and 
disposal  06  PCB  wastes  [see  Warren  County  v.  State  of  North 
Carolina,  528  F.  Supp .  276  (1981)  and  SEP,  Inc.  v.  City  of 
Dayton,  519  F.  Supp.  979  (1981)].   These  cases,  which  deal  with 
bans  on  PCB  waste  disposal,  are  distinguishable  from  the  present 
case,  which  involves  a  proposed  ban  on  the  use  of  PCBs.   A  ban  on 
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the  use  of  PCBs  involves  a  purely  economic  question  of  the  burden 
on  businesses  in  replacing  machinery  and  equipment  that  are  not 
yet  worn  out.   Waste  disposal  poses  a  much  more  serious  problem 
extending  far  beyond  economic  questions.   PCBs  exist  and  must  be 
eliminated-   Their  elimination  is  a  national  priority, 
responsibility  for  which  must  be  shared  by  all  areas  of  the 
country.   If  each  state  could  ban  the  storage  and  disposal  of  PCB 
wastes,  there  would  be  no  place  left  to  put  them.   By  prohibiting 
disposal  of  PCBs,  states  could  frustrate  the  congressional 
purpose  of  eliminating  PCB ' s .   Based  on  this  reasoning,  a  federal 
court  has  struck  down  a  law  prohibiting  the  disposal  of  PCB ' s  in 
a  county.   [Warren  County  v.  State  of  North  Carolina,  supra,  at 
290]  . 

In  the  case  of  the  proposed  ban  on  the  use  of  PCBs  in  San 
Francisco,  no  federal  policy  is  frustrated.   It  is  the  policy  of 
Congress  that  the  amount  of  PCBs  present  in  the  environment  be 
reduced  -  with  the  ultimate  goal  of  eventually  eliminating 
further  PCB  contamination  of  the  environment.   Stated  in  these 
terms,  the  apparent  conflict  between  the  specific  PCB  regulations 
in  TSCA  and  the  Congress'  specific  authorization  of  local 
agencies  to  prohibit  the  use  of  toxic  substances  may  be  readily 
resolved . 

Regulation  of  the  use  of  PCB ' s  falls  directly  within  the 
historic  police  power  of  local  governments  to  deal  with  matters 
affecting  the  health,  welfare  and  safety  of  the  public.   As 
stated  above,  "the  historic  police  powers  of  the  States  were  not 
to  be  superseded  by  the  Federal  Act  unless  that  was  the  clear  and 
manifest  purpose  of  Congress"  [In  re  Marriage  of  Campa ,  supra,  89 
Cal.App.3d  120].   The  court  should  not  find  that  this  local  power 
is  hobbled  by  default.   In  this  instance,  at  issue  is  the  local 
power  to  protect  the  public  health  from  exposure  from  an 
extremely  toxic  material.   It  is  clear  throughout  the  federal 
statutory  scheme  that  there  is  a  national  policy  to  eliminate 
PCB ' s .   Local  legislative  action  eliminating  the  use  of  PCBs  at 
an  earlier  date  does  not  frustrate  the  purposes  of  the  federal 
statutory  scheme. 

The  proposed  ban  by  the  City  and  County  of  San  Francisco, 
could  not  but  further  this  goal,  provided  it  stays  within  the 
bounds  authorized  by  Section  2617(a) (2) (B) ( iii )  and  exempts  from 
the  ban  the  use  of  PCBs  in  the  manufacture  or  processing  of  other 
substances  or  mixtures.   A  reading  of  the  preemption  provisions 
of  Section  2617  compels  the  conclusion  that  Congress  has 
specifically  empowered  local  entities  to  ban  the  use  of  PCBs. 

Absertt  "a  clear  and  manifest  purpose  of  congress  to  the 
contrary",  it  must  be  concluded  that  Congress'  specific 
regulation  of  PCBs  and  the  investiture  in  the  Administrator  of 
the  power  to  authorize  some  uses  must  not  be  deemed  to  preempt 
state  and  local  power  to  prohibit  the  very  same  uses  of  PCB ' s . 
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Otherwise  stated,  Congress  did  not  intend  to  empower  the 
Administrator  to  determine  that  certain  uses  of  PCBs  are  beyond 
the  reach  of  local  police  power  to  ban  the  use  of  PCBs.   Since 
there  is  no  "clear  and  manifest  purpose  of  congress"  to  supersede 
the  historic  police  powers  of  state  and  local  entities,  the 
federal  preemption  argument  must  fail  [In  re  Marriage  of  Campa, 
supra,  89  Cal.App.3d,  120]. 

In  summation,  federal  law  preempts  state  and  local 
regulation  either  when  the  intent  to  preempt  is  stated  explicitly 
in  the  federal  legislation  itself,  or  when  the  structure  and 
purpose  of  the  federal  legislation  indicate  an  implicit  intent  to 
preempt.   However,  absent  such  explicit  or  implicit  preemption, 
traditional  state  police  powers  may  not  be  presumed  to  have  been 
preempted. 

State  laws  regulate  hazardous  wastes,  the  labeling  of 
hazardous  substances  used  in  households  or  for  toys  and  the 
cleanup  or  removal  of  releases  of  hazardous  substances  into  the 
environment.   Aside  from  these  areas  of  regulation,  California 
law  is  silent  regarding  hazardous  substances,  including  PCBs. 
Therefore,  as  part  of  its  police  power  pursuant  to  Article  XI, 
Section  7  of  the  California  Constitution,  the  City  may  adopt  an 
ordinance  prohibiting  the  use  of  PCBs. 

This  area  of  the  law  is  in  a  state  of  flux.   Most  of  the 
statutes  are  new  and  relatively  untried.   Future  decisions  by  the 
courts  may  reguire  reconsideration  of  the  conclusions  reached 
herein.   However,  given  the  specific  authority  for  local  entities 
to  ban  the  use  of  hazardous  substances  set  forth  in  Section  2617 
of  TSCA,  we  conclude  that  the  Board  of  Supervisors  may  pass  an 
ordinance  banning  the  use  of  PCBs  in  San  Francisco  other  than  its 
use  in  the  manufacture  and  processing  of  other  substances  and 
mixtures.   Precautions,  however,  should  be  taken  when  drafting  a 
ban  so  as  not  to  place  an  unreasonable  burden  on  the  businesses. 
This  may  be  done  by  allowing  industries  and  businesses  a 
reasonable  time  to  replace  PCB  electrical  eguipment  with  other 
less  dangerous  electrical  eguipment 

RESPECTFULLY  SUBMITTED, 

GEORGE  AGNOST     I 

Attorney  ^^C^ 
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§   2601.       Findings,  policy,  and  intent 

(a)  Findings. — The  Congress  finds  that — 

(1)  human  beings  and  the  environment  are  being  exposed  each  year 
to  a  large  number  of  chemical  substances  and  mixtures; 

(2)  among  the  many  chemical  substances  and  mixtures  which  are 
constantly  being  developed  and  produced,  there  are  some  whose  manu- 
facture, processing,  distribution  in  commerce,  use,  or  disposal  may  pre- 
sent an  unreasonable  risk  of  injury  to  health  or  the  environment;  and 

(3)  the  effective  regulation  of  interstate  commerce  in  such  chemical 
substances  and  mixtures  also  necessitates  the  regulation  of  intrastate 
commerce  in  such  chemical  substances  and  mixtures. 

(b)  Policy. — It  is  the  policy  of  the  United  States  that — 

(1)  adequate  data  should  be  developed  with  respect  to  the  effect  of 
chemical  substances  and  mixtures  on  health  and  the  environment  and 
that  the  development  of  such  data  should  be  the  responsibility  of  those 
who  manufacture  and  those  who  process  such  chemical  substances  and 
mixtures; 

(2)  adequate  authority  should  exist  to  regulate  chemical  substances 
and  mixtures  which  present  an  unreasonable  risk  of  injury  to  health  or 
the  environment,  and  to  take  action  with  respect  to  chemical  substances 
and  mixtures  which  are  imminent  hazards;   and 

(3)  authority  over  chemical  substances  and  mixtures  should  be  exer- 
cised in  such  a  manner  as  not  to  impede  unduly  or  create  unnecessary 
economic  barriers  to  technological  innovation  while  fulfilling  the  pri- 
mary purpose  of  this  chapter  to  assure  that  such  innovation  and  com- 
merce in  such  chemical  substances  and  mixtures  do  not  present  an  un- 
reasonable risk  of  injury  to  health  or  the  environment. 

(c)  Intent  of  Congress.— It  is  the  intent  of  Congress  that  the  Administra- 
tor shall  carry  out  this  chapter  in  a  reasonable  and  prudent  manner,  and 
that  the  Administrator  shall  consider  the  environmental,  economic,  and  so- 
cial impact  of  any  action  the  Administrator  takes  or  proposes  to  take  under 
this  chapter. 

(PubL   94-469.  §  2,  Oct.  11,  1976,  90  Stat    2003.) 


Ch.53 


Policie- 


Health 
CJS  ' 
106 


Consti 
Constr 


1.    C« 

Prov 
opera'' 
vision 
ment  I 
trator 
prescn 
stance- 


§  2 

As 

(1) 
ment 

(2) 

stano 
ident 


(B 


Historical  Note 


EfTecti»e  D«te.  Section  31  of  PubL 
94—469  provided  (hat  "Except  as  provided  in 
section  4<f)  [section  2603(f)  of  this  title),  this 
Act  [this  chapter]  shall  take  effect  on  January 
I,  1977." 

Short  Title.  Section  1  of  Pub  L  94-469 
provided  that  "This  Act  [enacting  this  chap- 
ter and  provisions  set  out  as  notes  under  this 
section]  may  be  cited  as  the  'Toxic  Substances 
Control  Act'" 


Federal  Compliance  with  Pollution  Control 
Standards.  For  provisions  relating  to  the  re- 
sponsibility of  the  head  of  each  Executive 
agency  for  compliance  with  applicable  pollu- 
tion control  standards,  see  Ex  Ord  No  12088. 
Oct.  13,  1978,  43  F.R  47707,  set  out  as  • 
note  under  section  4321  of  Title  42.  The  Pub- 
lic Health  and  Welfare 

legislative  Hiatory.  For  legislative  history 
and  purpose  of  Pub  L  94-469.  see  1976  US 
Code  Cong   and  Adm  News,  p   4491. 
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Code  of  Federal  Regulations 
Policies  and  procedures  for  the  awarding  of  grants,  see  40  CFR  30  100  et  acq 
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Health  and  Environment  ©=25.5(3) 
CJS  Health  and  Environment  §§  91  et  seq. 
106  et  seq .  129  et  seq 


Notes  of  Decisions 


Constitutionality     1 
Construction     2 


1.    Constitutionality 

Provision  of  this  chapter  which  essentially 
operates  to  preempt  a  state  or  political  subdi- 
vision of  a  state  from  establishing  a  require- 
meni  with  respect  to  PCBs  in  event  adminis- 
trator of  Environmental  Protection  Agency 
prescribes  a  rule  with  respect  to  those  sub- 
stances is  neither  vague  nor  imprecise  and  is 


not  unconstitutional  as  directly  infringing  up- 
on authority  of  a  state  or  political  subdivision 
of  a  state  to  act  on  matters  of  health,  safety, 
and  land  use  SED.  Inc  v  City  of  Dayton. 
DC  Ohio  1981,  519  F  Supp.  979 

2.     Construction 

This  chapter  is  remedial  and  should  be  giv- 
en a  construction  consistent  with  its  objective 
School  Dist.  of  City  of  Allentown  v  Mar- 
shall. C.A.3.  1981,  657  F  2d  16. 


§  2602.       Definitions 
As  used  in  this  chapter: 

(1)  the  term  "Administrator"  means  the  Administrator  of  the  Environ- 
mental Protection  Agency. 

(2KA)  Except  as  provided  in  subparagraph  (B),  the  term  "chemical  sub- 
stance" means  any  organic  or  inorganic  substance  of  a  particular  molecular 
identity,  including — 

(i)  any  combination  of  such  substances  occurring  in  whole  or  in  part 
as  a  result  of  a  chemical  reaction  or  occurring  in  nature  and 

(ii)  any  element  or  uncombined  radical. 

(B)  Such  term  does  not  include — 

(i)  any  mixture, 

(ii)  any  pesticide  (as  defined  in  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act)  when  manufactured,  processed,  or  distributed  in 
commerce  for  use  as  a  pesticide, 

(iii)  tobacco  or  any  tobacco  product, 

(iv)  any  source  material,  special  nuclear  material,  or  byproduct  ma- 
terial (as  such  terms  are  defined  in  the  Atomic  Energy  Act  of  1954  and 
regulations  issued  under  such  Act), 

(v)  any  article  the  sale  of  which  is  subject  to  the  tax  imposed  by 
section  4181  of  Title  26  (determined  without  regard  to  any  exemptions 
from  such  tax  provided  by  section  4182  or  4221  or  any  other  provision 
of  Title  26),  and 
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Code  of  Federal  Regulations 
Policies  and  procedures  for  the  awarding  of  grants,  see  40  CFR  30  100  et  set) 

Library  References 

Health  and  Environment  ©=25  5(3) 
CJS  Health  and  Environment  §§  91  et  seq., 
106  et  seq ,  129  et  seq 


Notes  of  Decisions 


Constitutionality     1 
Construction     2 


1.    Constitutionality 

Provision  of  this  chapter  which  essentially 
operates  to  preempt  a  slate  or  political  subdi- 
vision of  a  stale  from  establishing  a  require- 
ment with  respect  to  PCBs  in  event  adminis- 
trator of  Environmental  Protection  Agency 
prescribes  a  rule  with  respect  to  those  sub- 
stances is  neither  vague  nor  imprecise  and  is 


not  unconstitutional  as  directly  infringing  up- 
on authority  of  a  state  or  political  subdivision 
of  a  state  to  act  on  matters  of  health,  safety, 
and  land  use  SED.  Inc  v  City  of  Dayton. 
DC  Ohio  1981.  519  F  Supp   979 

2.     Construction 

This  chapter  is  remedial  and  should  be  giv- 
en a  construction  consistent  with  its  objective 
School  Dist  of  City  of  Allentown  v  Mar- 
shall. C  A  3.  1981.  657  F  2d  16 


§  2602.       Definitions 

As  used  in  this  chapter: 

(1)  the  term  "Administrator"  means  the  Administrator  of  the  Environ- 
mental Protection  Agency. 

(2KA)  Except  as  provided  in  subparagraph  (B),  the  term  "chemical  sub- 
stance" means  any  organic  or  inorganic  substance  of  a  particular  molecular 
identity,  including — 

(i)  any  combination  of  such  substances  occurring  in  whole  or  in  part 
as  a  result  of  a  chemical  reaction  or  occurring  in  nature  and 

(ii)  any  element  or  uncombined  radical. 

(B)  Such  term  does  not  include — 

(i)  any  mixture, 

(ii)  any  pesticide  (as  defined  in  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act)  when  manufactured,  processed,  or  distributed  in 
commerce  for  use  as  a  pesticide, 

(iii)  tobacco  or  any  tobacco  product, 

(iv)  any  source  material,  special  nuclear  material,  or  byproduct  ma- 
terial (as  such  terms  are  defined  in  the  Atomic  Energy  Act  of  1954  and 
regulations  issued  under  such  Act), 

(v)  any  article  the  sale  of  which  is  subject  to  the  tax  imposed  by 
section  4181  of  Title  26  (determined  without  regard  to  any  exemptions 
from  such  tax  provided  by  section  4182  or  4221  or  any  other  provision 
of  Title  26),  and 
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M)  any  food,  food  additive,  drug,  cosmetic,  or  device  (as  such  terms 
are  deHned  in  section  321  of  Title  21)  when  manufactured,  processed 
or  distributed  in  commerce  for  use  as  a  food,  food  additive  drue  «* 
metic,  or  device.  '        6' 

The  term  "food"  as  used  m  clause  (vi)  of  this  subparagraph  includes  poultry 
and  poultry  products  (as  defined  in  sections  453(e)  and  453(0  of  Title  21) 
meat  and  meat  food  products  (as  defined  in  section  601(j)  of  Title  21)  and 
eggs  and  egg  products  (as  defined  in  section  1033  of  Title  21). 

(3)  The  term  "commerce"  means  trade,  traffic,  transportation,  or  other 

TtTTm?  ?Te:  3  P'aC!  m  a  S,a,e  and  an>  P'ace  outside  of  such 
State  or  (B)  which  affects  trade,  traffic,  transportation,  or  commerce  de- 
scribed in  clause  (A). 

(4)  The  terms  "distribute  in  commerce"  and  "distribution  in  commerce- 
when  used  to  describe  an  action  taken  with  respect  to  a  chemical  substance 
or  mixture  or  article  containing  a  substance  or  mixture  mean  to  sell,  or  the 
sale  of,  the  substance,  mixture,  or  article  in  commerce;  to  introduce  or  de- 
liver for  introduction  into  commerce,  or  the  introduction  or  delivery  for  in- 
troduction into  commerce  of.  the  substance,  mixture,  or  article;  or  to  hold 
or  the  holding  of,  the  substance,  mixture,  or  article  after  its  introduction 
into  commerce. 

(5)  The  term  "environment"  includes  water,  air,  and  land  and  the  interre- 
lationship which  exists  among  and  between  water,  air,  and  land  and  all  liv- 
ing things. 

(6)  The  term  "health  and  safety  study"  means  any  study  of  any  effect  of  a 
chemical  substance  or  mixture  on  health  or  the  environment  or  on  both 
including  underlying  data  and  epidemiological  studies,  studies  of  occupa- 
tional exposure  to  a  chemical  substance  or  mixture,  toxicological.  clinical 
and  ecological  studies  of  a  chemical  substance  or  mixture,  and  any  test  per-' 
lormed  pursuant  to  this  chapter. 

Mu  T^  '^  "manufacture"  means  to  import  into  the  customs  territory 
o  the  United  States  (as  defined  in  general  headnote  2  of  the  Tariff  Sched- 
ules of  the  United  States),  produce,  or  manufacture. 

(8)  The  term  "mixture"  means  any  combination  of  two  or  more  chemical 
substances  if  the  combination  does  not  occur  in  nature  and  is  not,  in  whole 
or  in  pari,  the  result  of  a  chemical  reaction;  except  that  such  term  does 
include  any  combination  which  occurs,  in  whole  or  in  part,  as  a  result  of  a 
chemical  reaction  if  none  of  the  chemical  substances  comprising  the  combi- 
nation is  a  new_  chemical  substance  and  if  the  combination  could  have  been 
manufactured  for  commercial  purposes  without  a  chemical  reaction  at  the 
time  the  chemical  substances  comprising  the  combination  were  combined. 

(9) i  The  term  "new  chemical  substance"  means  any  chemical  substance 
which  is  not  included  in  the  chemical  substance  list  compiled  and  published 
under  section  2607(b)  of  this  title. 

(10)  The  term  "process"  means  the  preparation  of  a  chemical  substance 
or  mixture,  after  its  manufacture,  for  distribution  in  commerce— 
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(A)  in  the  same  form  or  physical  state  as,  or  in  a  different  form  or 
physical  state  from,  that  in  which  it  was  received  by  the  person  so  pre- 
paring such  substance  or  mixture,  or 

(B)  as  part  of  an  article  containing  the  chemical  substance  or  mix- 
ture. 

(11)  The  term  "processor"  means  any  person  who  processes  a  chemical 
substance  or  mixture. 

(12)  The  term  "standards  for  the  development  of  test  data"  means  a  pre- 
scription of — 

(A)  the— 

(i)  health  and  environmental  effects;    and 

(ii)  information  relating  to  toxicity,  persistence,  and  other  char- 
acteristics which  affect  health  and  the  environment, 
for  which  test  data  for  a  chemical  substance  or  mixture  are  to  be  devel- 
oped and  any  analysis  that  is  to  be  performed  on  such  data,  and 

(B)  to  the  extent  necessary  to  assure  that  data  respecting  such  effects 
and  characteristics  are  reliable  and  adequate — 

(i)  the  manner  in  which  such  data  are  to  be  developed, 

(ii)  the  specification  of  any  test  protocol  or  methodology  to  be 
employed  in  the  development  of  such  data,  and 

(iii)  such  other  requirements  as  are  necessary  to  provide  such 
assurance. 

(13)  The  term  "State"  means  any  State  of  the  United  States,  the  District 
of  Columbia,  the  Commonwealth  of  Puerto  Rico,  the  Virgin  Islands,  Guam, 
ihe  Canal  Zone,  American  Samoa,  the  Northern  Mariana  Islands,  or  any- 
other  territory  or  possession  of  the  United  States. 

(14)  The  term  "United  States",  when  used  in  the  geographic  sense,  means 
all  of  the  States. 

(Pub.L  94-469,  §  3,  Oct.  11,  1976,  90  Stat.  2004.) 

Historical  Note 


References  in  Text.  The  Federal  Insecti- 
cide. Fungicide,  and  Rodenticide  Acl,  re- 
ferred lo  in  par  (2)(BXii).  is  Acl  June  25. 
IM7.  c  125.  as  amended  generally  by  Pub  L 
'2-516.  Oct  21,  '1972,  86  Stat  973,  which  is 
classified  generally  to  subchapter  I!  (section 
136  et  seq  )  of  chapter  6  of  Title  7.  Agricul- 
ture For  complete  classification  of  this  Act 
to  the  Code,  see  Short  Title  note  set  out  un- 
der section  136  of  Title  7  and  Tables  volume 

The  Atomic  Energy  Act  of  1954.  referred 
If  m  par  (2KBKiv).  is  Act  Aug  30,  1954,  c. 
1073,  68  Stat  921.  which  is  classified  general- 
b  lo  chapter  23  (section  201 1  et  seq  )  of  Title 
C,  The  Public  Healih  and  Welfare  For 
Wnplete   classification    of   this    Act    to    the 


Code,  see  Short  Title  note  set  out  under  sec- 
tion 2011  of  Title  42  and  Tables  volume 

The  Tariff  Schedules  of  the  United  States, 
referred  lo  in  par  (7),  are  no  longer  set  oui  in 
the  Code  See  Publication  of  TanfT  Sched- 
ules note  set  out  under  section  1202  of  Title 
19,  Customs  Duties 

For  definition  of  Canal  Zone.  Governor  of 
the  Canal  Zone,  and  Panama  Canal  Compa- 
ny, referred  to  in  par  (13).  see  section  3602 
(b)  of  Title  22.  Foreign  Relations  and  Inter- 
course 

Effective  D«te.  Section  effective  Jan.  1, 
1977,  see  section  31  of  Pub  L  94-46°.  set  out 
as  an  Effective  Date  note  under  section  2601 
of  this  title 
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a  rule)  shall  be  promulgated  in  accordance  with  paragraphs  (2)  and  (3)  of 
section  2605(c)  of  this  title. 

(5)  The  Administrator  may,  upon  application,  make  the  requirements  of 
subsections  (a)  and  (b)  of  this  section  inapplicable  with  respect  to  the  manu- 
facturing or  processing  of  any  chemical  substance  (A)  which  exists  tempora- 
rily as  a  result  of  a  chemical  reaction  in  the  manufacturing  or  processing  of 
a  mixture  or  another  chemical  substance,  and  (B)  to  which  there  is  no,  and 
will  not  be,  human  or  environmental  exposure. 

(6)  Immediately  upon  receipt  of  an  application  under  paragraph  (1)  or  (5) 
the  Administrator  shall  publish  in  the  Federal  Register  notice  of  the  receipt 
of  such  application.  The  Administrator  shall  give  interested  persons  an  op- 
portunity to  comment  upon  any  such  application  and  shall,  within  45  days 
of  its  receipt,  either  approve  or  deny  the  application.  The  Administrator 
shall  publish  in  the  Federal  Register  notice  of  the  approval  or  denial  of  such 
an  application. 

(i)  Definition. — For  purposes  of  this  section,  the  terms  "manufacture" 
and  "process"  mean  manufacturing  or  processing  for  commercial  purposes. 
(Pub.L.  94-469,  §  5,  Oct.  11,  1976,  90  Stat.  2012.) 

Historical  Note 


Effective  Date.  Section  effective  Jan  I, 
1977,  see  section  31  of  Pub.L  94-469.  set  out 
as  an  Effective  Date  note  under  section  2601 
of  this  title. 

Federal  Policy  Regarding  Export  of 
Banned  or  Significantly  Restricted  Sub- 
stances. For  provisions  defining  the  term 
"banned  or  significantly  restricted  substance" 
as  including  certain  chemicaJ  substances  un- 


der subsec  (0(3)  of  this  section,  and  the  Fed- 
eral policy  regarding  the  export  of  banned  or 
significantly  restricted  substances,  see  Ex 
Ord  No  12264,  Jan  15,  1981.  46  F.R  4659. 
set  out  as  a  note  under  section  2403  of  Title 
50,  Appendix.  War  and  National  Defense 

Legislative  History.  For  legislative  history 
and  purpose  of  Pub  L  94-469.  see  1976  U.S. 
Code  Cong    and  Adm  News,  p   4491 


Library  References 

Health  and  Environmeni  ©=25.5(3) 
CJS  Health  and  Environment  §§  91  et  seq  . 
106  et  seq ,  129  et  seq 

§  2605.       Regulation  of  hazardous  chemical  substances  and  mix- 
tures 

'a)  Scope  of  regulation. — If  the  Administrator  finds  that  there  is  a  rea- 
sonable basis  to  conclude  that  the  manufacture,  processing,  distribution  in 
commerce,  use,  or  disposal  of  a  chemical  substance  or  mixture,  or  that  any 
combination  of  such  activities,  presents  or  will  present  an  unreasonable  risk 
of  injury  to  health  or  the  environment,  the  Administrator  shall  by  rule  apply 
one  or  more  of  the  following  requirements  to  such  substance  or  mixture  to 
the  extent  necessary  to  protect  adequately  against  such  nsk  using  the  least 
burdensome  requirements: 

(1)  A  requirement  (A)  prohibiting  the  manufacturing,  processing,  or 
distribution  in  commerce  of  such  substance  or  mixture,  or  (B)  limiting 
the  amount  of  such  substance  or  mixture  which  may  be  manufactured, 
processed,  or  distributed  in  commerce. 
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(2)  A  requirement — 

(A)  prohibiting  the  manufacture,  processing,  or  distribution  in 
commerce  of  such  substance  or  mixture  for  (i)  a  particular  use  or 
(ii)  a  particular  use  in  a  concentration  in  excess  of  a  level  specified 
by  the  Administrator  in  the  rule  imposing  the  requirement,  or 

(B)  limiting  the  amount  of  such  substance  or  mixture  which 
may  be  manufactured,  processed,  or  distributed  in  commerce  for 
(i)  a  particular  use  or  (ii)  a  particular  use  in  a  concentration  in 
excess  of  a  level  specified  by  the  Administrator  in  the  rule  impos- 
ing the  requirement. 

(3)  A  requirement  that  such  substance  or  mixture  or  any  article  con- 
taining such  substance  or  mixture  be  marked  with  or  accompanied  by 
clear  and  adequate  warnings  and  instructions  with  respect  to  its  use, 
distribution  in  commerce,  or  disposal  or  with  respect  to  any  combina- 
tion of  such  activities.  The  form  and  content  of  such  warnings  and 
instructions  shall  be  prescribed  by  the  Administrator. 

(4)  A  requirement  that  manufacturers  and  processors  of  such  sub- 
stance or  mixture  make  and  retain  records  of  the  processes  used  to 
manufacture  or  process  such  substance  or  mixture  and  monitor  or  con- 
duct tests  which  are  reasonable  and  necessary  to  assure  compliance 
with  the  requirements  of  any  rule  applicable  under  this  subsection. 

(5)  A  requirement  prohibiting  or  otherwise  regulating  any  manner  or 
method  of  commercial  use  of  such  substance  or  mixture. 

(6)(A)  A  requirement  prohibiting  or  otherwise  regulating  any  man- 
ner or  method  of  disposal  of  such  substance  or  mixture,  or  of  any  arti- 
cle containing  such  substance  or  mixture,  by  its  manufacturer  or 
processor  or  by  any  other  person  who  uses,  or  disposes  of,  it  for  com- 
mercial purposes. 

(B)  A  requirement  under  subparagraph  (A)  may  not  require  any  per- 
son to  take  any  action  which  would  be  in  violation  of  any  law  or  re- 
quirement of,  or  in  effect  for,  a  State  or  political  subdivision,  and  shall 
require  each  person  subject  to  it  to  notify  each  State  and  political  subdi- 
vision in  which  a  required  disposal  may  occur  of  such  disposal. 

(7)  A  requirement  directing  manufacturers  or  processors  of  such  sub- 
stance or  mixture  (A)  to  give  notice  of  such  unreasonable  risk  of  injur) 
to  distributors  in  commerce  of  such  substance  or  mixture  and,  to  the 
extent  reasonably  ascertainable,  to  other  persons  in  possession  of  such 
substance  or  mixture  or  exposed  to  such  substance  or  mixture,  (B)  to 
give  public  notice  of  such  risk  of  injury,  and  (C)  to  replace  or  repur- 
chase such  substance  or  mixture  as  elected  by  the  person  to  which  the 
requirement  is  directed. 
Any  requirement  (or  combination  of  requirements)  imposed  under  this  sub- 
section may  be  limited  in  application  to  specified  geographic  areas. 

(b)  Quality  control. — If  the  Administrator  has  a  reasonable  basis  to  con- 
clude that  a  particular  manufacturer  or  processor  is  manufacturing  or 
processing  a  chemical  substance  or  mixture  in  a  manner  which  unintention- 
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ally  causes  the  chemical  substance  or  mixture  to  present  or  which  will  cause 
it  to  present  an  unreasonable  risk  of  injury  to  health  or  the  environment — 

(1)  the  Administrator  may  by  order  require  such  manufacturer  or 
processor  to  submit  a  description  of  the  relevant  quality  control  proce- 
dures followed  in  the  manufacturing  or  processing  of  such  chemical 
substance  or  mixture;    and 

(2)  if  the  Administrator  determines — 

(A)  that  such  quality  control  procedures  are  inadequate  to  pre- 
vent the  chemical  substance  or  mixture  from  presenting  such  risk 
of  injury,  the  Administrator  may  order  the  manufacturer  or 
processor  to  revise  such  quality  control  procedures  to  the  extent 
necessary  to  remedy  such  inadequacy;   or 

(B)  that  the  use  of  such  quality  control  procedures  has  resulted 
in  the  distribution  in  commerce  of  chemical  substances  or  mixtures 
which  present  an  unreasonable  risk  of  injury  to  health  or  the  envi- 
ronment, the  Administrator  may  order  the  manufacturer  or 
processor  to  (i)  give  notice  of  such  risk  to  processors  or  distribu- 
tors in  commerce  of  any  such  substance  or  mixture,  or  to  both, 
and,  to  the  extent  reasonably  ascertainable,  to  any  other  person  in 
possession  of  or  exposed  to  any  such  substance,  (ii)  to  give  public 
notice  of  such  risk,  and  (iii)  to  provide  such  replacement  or  repur- 
chase of  any  such  substance  or  mixture  as  is  necessary  to  adequate- 
ly protect  health  or  the  environment. 

A  determination  under  subparagraph  (A)  or  (B)  of  paragraph  (2)  shall  be 
made  on  the  record  after  opportunity  for  hearing  in  accordance  with  section 
554  of  Title  5.  Any  manufacturer  or  processor  subject  to  a  requirement  to 
replace  or  repurchase  a  chemical  substance  or  mixture  may  elect  either  to 
replace  or  repurchase  the  substance  or  mixture  and  shall  take  either  such 
action  in  the  manner  prescribed  by  the  Administrator. 

(c)  Promulgation  of  subsection  (a)  rules. — (1)  In  promulgating  any  rule 
under  subsection  (a)  of  this  section  with  respect  to  a  chemical  substance  or 
mixture,  the  Administrator  shall  consider  and  publish  a  statement  with  re- 
spect to — 

(A)  the  effects  of  such  substance  or  mixture  on  health  and  the  mag- 
nitude of  the  exposure  of  human  beings  to  such  substance  or  mixture, 

(B)  the  effects  of  such  substance  or  mixture  on  the  environment  and 
the  magnitude  of  the  exposure  of  the  environment  to  such  substance  or 
mixture, 

(O  the  benefits  of  such  substance  or  mixture  for  various  uses  and 
the  availability  of  substitutes  for  such  uses,  and 

(D)  the  reasonably  ascertainable  economic  consequences  of  the  rule, 
after  consideration  of  the  efTect  on  the  national  economy,  small  busi- 
ness, technological  innovation,  the  environment,  and  public  health. 
If  the  Administrator  determines  that  a  risk  of  injury  to  health  or  the  envi- 
ronment could  be  eliminated  or  reduced  to  a  sufficient  extent  by  actions 
taken  under  another  Federal  law  (or  laws)  administered  in  whole  or  in  part 

T   15USC  A   H  IW-End    1»82-15  423 


■m 


TOXIC  SUBSTANCES 


Ch.  53 


15  §  2605 

by  the  Administrator,  the  Administrator  may  not  promulgate  a  rule  under 
subsection  (a)  of  this  section  to  protect  against  such  risk  of  injury  unless  the 
Administrator  finds,  in  the  Administrator's  discretion,  that  it  is  in  the  public 
interest  to  protect  against  such  risk  under  this  chapter.  In  making  such  a 
finding  the  Administrator  shall  consider  (i)  all  relevant  aspects  of  the  risk, 
as  determined  by  the  Administrator  in  the  Administrator's  discretion,  (ii)  a 
comparison  of  the  estimated  costs  of  complying  with  actions  taken  under 
this  chapter  and  under  such  law  (or  laws),  and  (iii)  the  relative  efficiency  of 
actions  under  this  chapter  and  under  such  law  (or  laws)  to  protect  against 
such  risk  of  injury. 

(2)  When  prescribing  a  rule  under  subsection  (a)  of  this  section  the  Ad- 
ministrator shall  proceed  in  accordance  with  section  553  of  Title  5  (without 
regard  to  any  reference  in  such  section  to  sections  556  and  557  of  such  title), 
and  shall  also  (A)  publish  a  notice  of  proposed  rulemaking  stating  with  par- 
ticularity the  reason  for  the  proposed  rule;  (B)  allow  interested  persons  to 
submit  written  data,  views,  and  arguments,  and  make  all  such  submissions 
publicly  available;  (C)  provide  an  opportunity  for  an  informal  hearing  in 
accordance  with  paragraph  (3);  (D)  promulgate,  if  appropriate,  a  final  rule 
based  on  the  matter  in  the  rulemaking  record  (as  defined  in  section  2618(a) 
of  this  title),  and  (E)  make  and  publish  with  the  rule  the  finding  described  in 
subsection  (a)  of  this  section. 

(3)  Informal  hearings  required  by  paragraph  (2)(C)  shall  be  conducted  by 
the  Administrator  in  accordance  with  the  following  requirements: 

(A)  Subject  to  subparagraph  (B),  an  interested  person  is  entitled— 
(i)  to  present  such  person's  position  orally  or  by  documentary 

submissions  (or  both),  and 

(ii)  if  the  Administrator  determines  that  there  are  disputed  is- 
sues of  material  fact  it  is  necessary  to  resolve,  to  present  such  re- 
buttal submissions  and  to  conduct  (or  have  conducted  under  sub- 
paragraph (B)(ii))  such  cross-examination  of  persons  as  the 
Administrator  determines  (I)  to  be  appropriate,  and  (II)  to  be  re- 
quired for  a  full  and  true  disclosure  with  respect  to  such  issues. 

(B)  The  Administrator  may  prescribe  such  rules  and  make  such  rul- 
ings concerning  procedures  in  such  hearings  to  avoid  unnecessary  costs 
or  delay.  Such  rules  or  rulings  may  include  (i)  the  imposition  of  rea- 
sonable time  limits  on  each  interested  person's  oral  presentations,  and 
(ii)  requirements  that  any  cross-examination  to  which  a  person  may  be 
entitled  under  subparagraph  (A)  be  conducted  by  the  Administrator  on 
behalf  of  that  person  in  such  manner  as  the  Administrator  determines 
(I)  to  be  appropriate,  and  (II)  to  be  required  for  a  full  and  true  disclo- 
sure with  respect  to  disputed  issues  of  material  fact. 

(C)(i)  Except  as  provided  in  clause  (ii),  if  a  group  of  persons  each  of 
whom  under  subparagraphs  (A)  and  (B)  would  be  entitled  to  conduct 
(or  have  conducted)  cross-examination  and  who  are  determined  by  the 
Administrator  to  have  the  same  or  similar  interests  in  the  proceeding 
cannot  agree  upon  a  single  representative  of  such  interests  for  purposes 
of  cross-examination,  the  Administrator  may  make  rules  and  rulings  (I) 
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limiting  the  representation  of  such  interest  for  such  purposes,  and  (II) 
governing  the  manner  in  which  such  cross-examination  shall  be  limited. 

(ii)  When  any  person  who  is  a  member  of  a  group  with  respect  to 
which  the  Administrator  has  made  a  determination  under  clause  (i)  is 
unable  to  agree  upon  group  representation  with  the  other  members  of 
the  group,  then  such  person  shall  not  be  denied  under  the  authority  of 
clause  (i)  the  opportunity  to  conduct  (or  have  conducted)  cross-exami- 
nation as  to  issues  affecting  the  person's  particular  interests  if  (I)  the 
person  satisfies  the  Administrator  that  the  person  has  made  a  reasona- 
ble and  good  faith  effort  to  reach  agreement  upon  group  representation 
with  the  other  members  of  the  group  and  (II)  the  Administrator  deter- 
mines that  there  are  substantial  and  relevant  issues  which  are  not  ade- 
quately presented  by  the  group  representative. 

(D)  A  verbatim  transcript  shall  be  taken  of  any  oral  presentation 
made,  and  cross-examination  conducted  in  any  informal  hearing  under 
this  subsection.    Such  transcript  shall  be  available  to  the  public. 

(4KA)  The  Administrator  may,  pursuant  to  rules  prescribed  by  the  Ad- 
ministrator, provide  compensation  for  reasonable  attorneys'  fees,  expert  wit- 
ness fees,  and  other  costs  of  participating  in  a  rulemaking  proceeding  for  the 
promulgation  of  a  rule  under  subsection  (a)  of  this  section  to  any  person — 

(i)  who  represents  an  interest  which  would  substantially  contribute 
to  a  fair  determination  of  the  issues  to  be  resolved  in  the  proceeding, 
and 

(ii)  if— 

(I)  the  economic  interest  of  such  person  is  small  in  comparison 
to  the  costs  of  effective  participation  in  the  proceeding  by  such 
person,  or 

(II)  such  person  demonstrates  to  the  satisfaction  of  the  Admin- 
istrator that  such  person  does  not  have  sufficient  resources  ade- 
quately to  participate  in  the  proceeding  without  compensation  un- 
der this  subparagraph. 

In  determining  for  purposes  of  clause  (i)  if  an  interest  will  substantially  con- 
tribute to  a  fair  determination  of  the  issues  to  be  resolved  in  a  proceeding, 
the  Administrator  shall  take  into  account  the  number  and  complexity  of 
such  issues  and  the  extent  to  which  representation  of  such  interest  will  con- 
tribute to  widespread  public  participation  in  the  proceeding  and  representa- 
tion of  a  fair  balance  of  interests  for  the  resolution  of  such  issues. 

(B)  In  determining  whether  compensation  should  be  provided  to  a  person 
under  subparagraph  (A)  and  the  amount  of  such  compensation,  the  Admin- 
istrator shall  take  into  account  the  financial  burden  which  will  be  incurred 
by  such  person  in  participating  in  the  rulemaking  proceeding.  The  Admin- 
istrator shall  take  such  action  as  may  be  necessary  to  ensure  that  the  aggre- 
gate amount  of  compensation  paid  under  this  paragraph  in  any  fiscal  year  to 
all  persons  who,  in  rulemaking  proceedings  in  which  they  receive  compensa- 
tion, are  persons  who  either — 
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(i)  would  be  regulated  by  the  proposed  rule,  or 
(ii)  represent  persons  who  would  be  so  regulated, 

may  not  exceed  25  per  centum  of  the  aggregate  amount  paid  as  compensa- 
tion under  this  paragraph  to  all  persons  in  such  fiscal  year. 

(5)  Paragraph  (1),  (2),  (3),  and  (4)  of  this  subsection  apply  to  the  promul- 
gation of  a  rule  repealing,  or  making  a  substantive  amendment  to,  a  rule 
promulgated  under  subsection  (a)  of  this  section. 

(d)  Effective  date. — (1)  The  Administrator  shall  specify  in  any  rule  under 
subsection  (a)  of  this  section  the  date  on  which  it  shall  take  effect,  which 
date  shall  be  as  soon  as  feasible. 

(2)(A)  The  Administrator  may  declare  a  proposed  rule  under  subsection 
(a)  of  this  section  to  be  effective  upon  its  publication  in  the  Federal  Register 
and  until  the  effective  date  of  final  action  taken,  in  accordance  with  subpar- 
agraph (B),  respecting  such  rule  if — 

(i)  the  Administrator  determines  that — 

(I)  the  manufacture,  processing,  distribution  in  commerce,  use, 
or  disposal  of  the  chemical  substance  or  mixture  subject  to  such 
proposed  rule  or  any  combination  of  such  activities  is  likely  to  re- 
sult in  an  unreasonable  risk  of  serious  or  widespread  injury  to 
health  or  the  environment  before  such  effective  date;    and 

(II)  making  such  proposed  rule  so  effective  is  necessary  to  pro- 
tect the  public  interest;   and 

(ii)  in  the  case  of  a  proposed  rule  to  prohibit  the  manufacture, 
processing,  or  distribution  of  a  chemical  substance  or  mixture  because 
of  the  risk  determined  under  clause  (i)(I),  a  court  has  in  an  action  un- 
der section  2606  of  this  title  granted  relief  with  respect  to  such  risk 
associated  with  such  substance  or  mixture. 

Such  a  proposed  rule  which  is  made  so  effective  shall  not,  for  purposes  of 
judicial  review,  be  considered  final  agency  action. 

(B)  If  the  Administrator  makes  a  proposed  rule  effective  upon  its  publica- 
tion in  the  Federal  Register,  the  Administrator  shall,  as  expeditiously  as 
possible,  give  interested  persons  prompt  notice  of  such  action,  provide  rea- 
sonable opportunity,  in  accordance  with  paragraphs  (2)  and  (3)  of  subsec- 
tion (c)  of  this  section,  for  a  hearing  on  such  rule,  and  either  promulgate 
such  rule  (as  proposed  or  with  modifications)  or  revoke  it;  and  if  such  a 
hearing  is  requested,  the  Administrator  shall  commence  the  hearing  within 
five  days  from  the  date  such  request  is  made  unless  the  Administrator  and 
the  person  making  the  request  agree  upon  a  later  date  for  the  hearing  to 
begin,  and  after  the  hearing  is  concluded  the  Administrator  shall,  within  ten 
days  of  the  conclusion  of  the  hearing,  either  promulgate  such  rule  (as  pro- 
posed or  with  modifications)  or  revoke  it. 

(e)  Polychlorinated  biphenyls. — (1)  Within  six  months  after  January  1. 
1977,  the  Administrator  shall  promulgate  rules  to — 

(A)  prescribe  methods  for  the  disposal  of  polychlorinated  biphenyls, 
and 
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(B)  require  polychlorinated  biphenyls  to  be  marked  with  clear  and 
adequate  warnings,  and  instructions  with  respect  to  their  processing, 
distribution  in  commerce,  use,  or  disposal  or  with  respect  to  any  combi- 
nation of  such  activities. 

Requirements  prescribed  by  rules  under  this  paragraph  shall  be  consistent 

with  the  requirements  of  paragraphs  (2)  and  (3). 

(2)(A)  Except  as  provided  under  subparagraph  (B),  effective  one  year  af- 
ter January  1,  1977,  no  person  may  manufacture,  process,  or  distribute  in 
commerce  or  use  any  polychlorinated  biphenyl  in  any  manner  other  than  in 
a  totally  enclosed  manner. 

(B)  The  Administrator  may  by  rule  authorize  the  manufacture,  process- 
ing, distribution  in  commerce  or  use  (or  any  combination  of  such  activities) 
of  any  polychlorinated  biphenyl  in  a  manner  other  than  in  a  totally  enclosed 
manner  if  the  Administrator  finds  that  such  manufacture,  processing,  distri- 
bution in  commerce,  or  use  (or  combination  of  such  activities)  will  not  pre- 
sent an  unreasonable  risk  of  injury  to  health  or  the  environment. 

(O  For  the  purposes  of  this  paragraph,  the  term  "totally  enclosed  man- 
ner" means  any  manner  which  will  ensure  that  any  exposure  of  human  be- 
ings or  the  environment  to  a  polychlorinated  biphenyl  will  be  insignificant 
as  determined  by  the  Administrator  by  rule. 

OKA)  Except  as  provided  in  subparagraphs  (B)  and  (C) — 

(i)  no  person  may  manufacture  any  polychlorinated  biphenyl  after 
two  years  after  January  1,  1977,  and 

(ii)  no  person  may  process  or  distribute  in  commerce  any 
polychlorinated  biphenyl  after  two  and  one-half  years  after  such  date. 

(B)  Any  person  may  petition  the  Administrator  for  an  exemption  from 
the  requirements  of  subparagraph  (A),  and  the  Administrator  may  grant  by 
rule  such  an  exemption  if  the  Administrator  finds  that — 

(i)  an  unreasonable  risk  of  injury  to  health  or  environment  would 
not  result,  and 

(ii)  good  faith  efforts  have  been  made  to  develop  a  chemical  sub- 
stance which  does  not  present  an  unreasonable  risk  of  injury  to  health 
or    the    environment     and    which     may    be    substituted    for    such 
polychlorinated  biphenyl. 
An  exemption  granted   under  this  subparagraph  shall  be  subject  to  such 
terms  and  conditions  as  the  Administrator  may  prescribe  and  shall  be  in 
effect  for  such  period  (but  not  more  than  one  year  from  the  date  it  is  grant- 
ed) as  the  Administrator  may  prescribe. 

(C)  Subparagraph  (A)  shall  not  apply  to  the  distribution  in  commerce  of 
an>  polychlorinated  biphenyl  if  such  polychlorinated  biphenyl  was  sold  for 
purposes  other  than  resale  before  two  and  one  half  years  after  October  1 1. 
1976. 

(4)  Any  rule  under  paragraph  (1).  (2)(B).  or  (3)(B)  shall  be  promulgated 
in  accordance  with  paragraphs  (2),  (3),  and  (4)  of  subsection  (c)  of  this  sec- 
tion. 
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(5)  This  subsection  does  not  limit  the  authority  of  the  Administrator,  un- 
der any  other  provision  of  this  chapter  or  any  other  Federal  law,  to  take 
action  respecting  any  polychlorinated  biphenyl. 

(PubL.  94-^69,  §  6,  Oct.  II,  1976,  90  Stat   2020.) 

Historical  Note 


Effective  Date.  Section  effective  Jan  I, 
1977.  see  section  31  of  Pub  L  94-469.  set  out 
as  an  Effective  Date  note  under  section  2601 
of  this  title 

Federal  Policy  Regarding  Export  of 
Banned  or  Significantly  Restricted  Sub- 
stances. For  provisions  defining  the  term 
"banned  or  significantly  restricted  substance" 
as  including  certain  chemical  substances  un- 
der subset   (aXD,  (2),  (5),  or  (7)  of  this  sec- 


tion, and  the  Federal  policy  regarding  the  ex- 
port of  banned  or  significantly  restricted 
substances,  see  Ex  Ord  No  12264,  Jan  15. 
1981,  46  F.R  4659.  set  out  as  a  note  under 
section  2403  of  Title  50,  Appendix,  War  and 
National  Defense 

Legislative  History.  For  legislative  history 
and  purpose  of  Pub  L  94-469,  see  1976  US 
Code  Cong   and  Adm    News,  p   4491 


Code  of  Federal  Regulations 

Fully  halogenated  chlorofluoroalkanes,  see  40  CFR  762  1  et  seq 

Manufacturing,    processing,    distribution    in    commerce,    and    use    prohibitions    respecting 

polychlorinated  biphenyls,  see  40  CFR  761.1  et  seq 
Rulemaking  procedures,  see  40  CFR  750  I  et  seq 
Storage  and  disposal  of  waste  material,  see  40  CFR  775  180  et  seq 

Library  References 

Health  and  Environment  ©=25.5(3). 
C.J.S   Health  and  Environment  §§  91  et  seq.. 
106  et  seq  .  129  et  seq 
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Notes  of  Decisions 

of  Title  33 


1.  Construction 

Consistently  with  court's  duty  to  construe 
this  chapter  so  that  no  provision  would  be  in- 
operative or  superfluous,  court  of  appeals 
would  not  hold  that  Congress,  while  permit- 
ting authorizations  for  use  of  polychlorinated 
biphenyls.  had  made  specific  finding  that 
polychlorinated  biphenyls  posed  unreasonable 
risk  of  injury  to  health  or  environment  En- 
vironmental Defense  Fund.  Inc  v  Environ- 
mental Protection  Agency.  CA  DC  1980. 
636  F2d  1267.  205  US  App  DC    139. 

2.  Construction  with  other  laws 
Abatement  and  prevention  of  water  pollu- 
tion   by    toxic    substances,    including    poly 
chlorinated  biphenyls  (PCBs).  fall  within  pur- 
view of  Clean  Water  Act.  section  1251  et  seq 


SED.  Inc   v.  City  of  Dayton.  D 
COhio  1981,  519  F.Supp.  979. 

3.  Purpose 

This  chapter  is  generally  designed  to  cover 
regulation  of  all  chemical  substances  Envi- 
ronmental Defense  Fund,  Inc  v  Environ- 
mental Protection  Agency.  CA. DC  1980. 
636  F  2d  1267,  205  U.S.App.D.C   139 

4.  Rules  and  regulations 

In  enacting  this  chapter.  Congress  did  not 
intend  to  preclude  Environmental  Protection 
Agency,  in  promulgating  rules  authorizing 
use  of  polychlorinated  biphenyls,  from  using 
criteria  of  subsection  governing  promulgation 
of  rules  for  most  chemical  substances  Envi- 
ronmental Defense  Fund.  Inc  v  Environ 
mental  Protection  Agency.  C  A  DC  1980. 
636  F2d  1267.  205  US  App  DC    139. 

In  absence  of  state  regulations,  federal  rule* 
and  regulations  promulgated  under  this  chap 
ter  had  full  force  and  effect  of  law  Vittengl 
v  Congdon,  1979.  417  N.Y.S  2d  587,  100 
Misc  2d  40 

Under  federal  regulations  adopted  pursuant 
to  this  chapter,  there  was  no  alternative 
method  of  disposition  of  PCB  contaminated 
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In  any  such  civil  action  process  may  be  served  on  a  defendant  in  any  judi- 
cial district  in  which  a  defendant  resides  or  may  be  found.  Subpoenas  re- 
quiring attendance  of  witnesses  in  any  such  action  may  be  served  in  any 
judicial  district. 

(b)  Seizure. — Any  chemical  substance  or  mixture  which  was  manufac- 
tured, processed,  or  distributed  in  commerce  in  violation  of  this  chapter  or 
any  rule  promulgated  or  order  issued  under  this  chapter  or  any  article  con- 
taining such  a  substance  or  mixture  shall  be  liable  to  be  proceeded  against, 
by  process  of  libel,  for  the  seizure  and  condemnation  of  such  substance,  mix- 
ture, or  article,  in  any  district  court  of  the  United  States  within  the  jurisdic- 
tion of  which  such  substance,  mixture,  or  article  is  found.  Such  proceed- 
ings shall  conform  as  nearly  as  possible  to  proceedings  in  rem  in  admiralty. 

(Pub.L.  94-469,  §  17,  Oct.  11,  1976,  90  Stat.  2037.) 

Historical  Note 


Effective  Date.  Section  effective  Jan.  1, 
1977.  see  section  31  of  Pub  L  94-469.  set  out 
as  an  Effective  Date  note  under  section  2601 
of  this  title 


Legislative  History.  For  legislative  history 
and  purpose  of  Pub  L  94-469,  see  1976  U.S. 
Code  Cong   and  Adm  News,  p   4491 


West's  Federal  Forms 

Claim  to  article  aiTested,  see  §   11227. 
Complaint, 

Against  article,  see  §   11109. 

To  enforce  forfeiture,  see  §  5895 
Consent  judgment  of  condemnation,  see  §   11753. 
Demand  for  jury  trial,  see  §   11141 

Judgment  of  condemnation,  forfeiture  and  destruction,  see  §  4543 
Jurisdiction  and  venue  in  district  courts,  matters  pertaining  to.  see  §   1001  et  seq 
Preliminary  injunctions  and  temporary  restraining  orders,  matters  pertaining  to,  see  §  5271  et 

seq 
Process  in  admiralty,  see  §   11151  el  seq 
Service  of  process,  see  §   1301  et  seq 
Special  bond  given  after  arrest  of  article,  see  §§   11253,  11254 

Library  References 

Health  and  Environment  §=25  5(10). 
C.J.S.    Health    and    Environment    §§   103   et 
seq  ,  113.  139,  140  et  seq  .  150  et  seq 


§    2617.       Preemption 

(a)  Effect  on  State  law. — (1)  Except  as  provided  in  paragraph  (2),  noth- 
ing in  this  chapter  shall  affect  the  authority  of  any  State  or  political  subdivi- 
sion of  a  State  to  establish  or  continue  in  effect  regulation  of  any  chemical 
substance,  mixture,  or  article  containing  a  chemical  substance  or  mixture 

(2)  Except  as  provided  in  subsection  (b)  of  this  section — 

(A)  if  the  Administrator  requires  by  a  rule  promulgated  under  sec- 
tion 2603  of  this  title  the  testing  of  a  chemical  substance  or  mixture,  no 
State  or  political  subdivision  may,  after  the  effective  date  of  such  rule. 
establish  or  continue  in  effect  a  requirement  for  the  testing  of  such  sub- 
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stance  or  mixture  for  purposes  similar  to  those  for  which  testing  is  re- 
quired under  such  rule;    and 

(B)  if  the  Administrator  prescribes  a  rule  or  order  under  section 
2604  or  2605  of  this  title  (other  than  a  rule  imposing  a  requirement 
described  in  subsection  (a)(6)  of  section  2605  of  this  title)  which  is  ap- 
plicable to  a  chemical  substance  or  mixture,  and  which  is  designed  to 
protect  against  a  risk  of  injury  to  health  or  the  environment  associated 
with  such  substance  or  mixture,  no  State  or  political  subdivision  of  a 
State  may,  after  the  effective  date  of  such  requirement,  establish  or  con- 
tinue in  effect,  any  requirement  which  is  applicable  to  such  substance 
or  mixture,  or  an  article  containing  such  substance  or  mixture,  and 
which  is  designed  to  protect  against  such  risk  unless  such  requirement 
(i)  is  identical  to  the  requirement  prescribed  by  the  Administrator,  (ii) 
is  adopted  under  the  authority  of  the  Clean  Air  Act  or  any  other  Fed- 
eral law,  or  (iii)  prohibits  the  use  of  such  substance  or  mixture  in  such 
State  or  political  subdivision  (other  than  its  use  in  the  manufacture  or 
processing  of  other  substances  or  mixtures). 

(b)  Exemption. — Upon  application  of  a  State  or  political  subdivision  of  a 
State  the  Administrator  may  by  rule  exempt  from  subsection  (a)(2)  of  this 
section,  under  such  conditions  as  may  be  prescribed  in  such  rule,  a  require- 
ment of  such  State  or  political  subdivision  designed  to  protect  against  a  risk 
of  injury  to  health  or  the  environment  associated  with  a  chemical  substance, 
mixture,  or  article  containing  a  chemical  substance  or  mixture  if — 

(1)  compliance  with  the  requirement  would  not  cause  the  manufac- 
turing, processing,  distribution  in  commerce,  or  use  of  the  substance, 
mixture,  or  article  to  be  in  violation  of  the  applicable  requirement  un- 
der this  chapter  described  in  subsection  (a)(2)  of  this  section,  and 

(2)  the  State  or  political  subdivision  requirement  (A)  provides  a  sig- 
nificantly higher  degree  of  protection  from  such  risk  than  the  require- 
ment under  this  chapter  described  in  subsection  (a)(2)  of  this  section 
and  (B)  does  not,  through  difficulties  in  marketing,  distribution,  or  oth- 
er factors,  unduly  burden  interstate  commerce. 

(Pub.L.  94-469,  §   18,  Oct.  11,  1976,  90  Stat.  2038.) 

Historical  Note 


Inferences  in  Text.  The  Clean  Air  Act, 
referred  lo  in  subset  (aX2XB).  is  Act  July  14. 
1955.  c  360.  as  amended  general!)  by  Pub  L 
8&-206,  Dec  17.  1963.  77  Stat  392.  and  later 
bj  Pub  L  95-95.  Aug  7.  1977.  91  Stai  685 
The  Clean  Air  Acl  was  originally  classified  to 
chapter  I5B  (section  1857  el  seq  )  of  Title  42. 
The  Public  Health  and  Welfare  Cm  enact- 
ment of  Pub  L.  95-95.  the  Acl  was  reclassi- 
fied to  chapter  85  (section  7401  el  seq  )  of  Ti 
•!»  <2      For  complete   classification   of  this 


Act  to  the  Code,  see  Shon  Title  note  set  out 
under  section  7401  of  Title  42  and  Tables  vol- 
ume 

Effective  Date.  Section  effective  Jan  1, 
1977,  see  section  31  of  Pub  L  94-469.  set  out 
as  an  Effective  Date  note  under  section  2601 
of  this  title 

legislative  History.  For  legislative  history 
and  purpose  of  Pub  L  94-469.  see  1976  US 
Code  Cong    and  Adm    News,  p    449 1 
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QUESTION  PRESENTED 

Would  it  be  lawful  to  raise  basic  sewer  service  charges  as 
proposed  by  the  Chief  Administrative  Officer,  but  to  use  the 
General  Fund  to  pay  a  portion  of  the  residential  charges? 

CONCLUSION 

NO. 

ANALYSIS 

Sewer  service  charge  rates  must  be  set  in  accordance  with 
Public  Works  Code  §§  140-149.4.  which  set  forth  procedures  and 
standards  governing  the  determination  and  adoption  of  fair  and 
reasonable  rates  sufficient  to  fund  annual  operations,  maintenance 
and  debt  service  costs.   Section  141  reguires  that  the  Board  of 
Supervisors  adopt  schedules  of  charges  to  be  paid  by  user6.   The 
use  of  rates  other  than  those  determined  by  the  Chief 
Administrative  Officer  and  adopted  by  the  Board  of  Supervisors 
would  constitute  a  violation  of  the  Public  Works  Code. 

Section  204  of  the  Federal  Water  Pollution  Control  Act  (33 
U.S.C.  1284)  reguires  that  recipients  of  sewage  treatment  works 
construction  grants,  as  a  condition  of  receiving  such  funds, 
institute  service  charges  that  are  roughly  proportionate  to  the 
burden  pu-t  upon  the  sewerage  system  by  users.   The  proportionality 
reguirement,  however,  applies  only  to  the  cost6  of  operating  and 
maintaining  the  sewerage  system.   See  Hotel  Employers  A66n.  of 
San  Francisco  v.  Gorsuch.  et  al.  Doc.  No.C-78-2829  CFP  (ND  Cal 
1980),  aff'd  669  F.2d  1305  (9th  Cir.  1982).   Federal  law  does  not 
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require  that  the  costs  of  debt  service  arising  from  the  use  of 
bonds  be  recaptured  proportionally  to  use  of  the  sewerage  system. 
Debt  service  costs  for  sewer  revenue  bonds  authorized  in  1976. 
however,  must  be  financed  solely  by  sewer  service  charge  rates. 
Government  Code  §  54384. 

The  requirements  of  federal  construction  grant  law  do  not 
apply  to  general  obligation  bond  debt  service  costs,  nor  is  there 
any  requirement  that  such  costs  be  funded  from  sewer  service 
charge  revenues.   The  City's  exercise  of  it6  power  to  6et  6uch 
rates,  however,  must  comply  with  the  requirements  of  the  14th 
Amendment  to  the  Constitution.   The  Equal  Protection  Clause 
requires  that  classifications  for  the  purpose  of  taxation  rest  on 
real  and  not  feigned  differences,  that  the  distinction  have  some 
relevance  to  the  purpose  for  which  the  classification  is  made, 
and  that  the  different  treatments  be  not  so  disparate  as  to  be 
wholly  arbitrary.   Walters  v.  St.  Louis  (1954)  347  U.S.  231; 
Allied  Stores  of  Ohio.  Inc  v.  Bowers  (1959)  358  U.S.  522. 
California  courts  have  held  that  charges  must  be  reasonable,  fair 
and  equitable  in  nature,  and  proportionately  representative  of 
the  costs  incurred  by  the  supplier  of  services.   Associated  Home 
Builders  v.  City  of  Livermore  (1961)  56  Cal.2d  847.  852-853: 
Carlton  Santee  Corp  v.  Padre  Dam  Mun.  Water  Di6t.  (1981)  120 
Cal.App.3d  14.  30;  Kennedy  v.  City  of  Ukiah  (1977)  69  Cal.App.3d 
545.  552.  553;  See  also  Elliott  v.  Pacific  Grove  (1975)  54 
Cal.App.3d  53;  English  Manor  Corp.  v.  Vallejo  Sanitation  and 
Flood  Control  Dist.  (1974)  42  Cal.App.3d  996.   If  users  are 
charged  different  rates  that  are  based  upon  reasonable  and  fair 
differences  in  conditions  which  equitably  and  logically  justify  a 
different  rate,  it  is  not  unjust  discrimination.   Boynton  v. City 
of  Lakeport  Mun.  Sewer  Dist.  (1972)  28  Cal.App.3d  91.  97-98. 

Whether  general  fund  revenues  may  be  used  to  pay  a  portion 
only  of  residential  charges  depends  on  whether  the  distinction 
between  residential  users  and  nonresidential  users  is  based  upon 
legitimate   differences  in  burdens  placed  upon  the  sewerage 
system  by  different  classes  of  users.   It  certainly  can  be 
demonstrated  that  commercial  and  industrial  sewage  dischargers 
place  a  heavier  burden  on  the  sewerage  system  than  residential 
users.   Nonresidential  sewage  usually  consists  of  flows  containing 
high  concentrations  of  domestic  sewage  and  vastly  increased 
amounts  of  industrial  wastes  and  byproducts  not  normally  found  in 
residential  sewage.   Logic  and  experience  dictate  that  the  unit 
cost6  of  treating  nonresidential  sewage  are  higher  than  the  unit 
cost6  of  treating  residential  sewage.   These  differences  in 
conditions  justify  charging  different  rates  for  residential  and 
nonresidential  users. 
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The  answer  to  your  inquiry,  however,  is  complicated  by  the 
existence  in  the  Public  Works  Code  of  the  prescribed  method  for 
determining  rates.   Public  Works  Code  S  142  requires  as  follows: 

Sewer  Service  Charges  will  be  based  on  the  cost  of 
collecting,  pumping,  transporting,  treating  and  dis- 
posing of  each  unit  of  parameter  discharged  into  the 
sewerage  system  by  userB.   The  Chief  Administrative 
Officer,  with  the  recommendation  of  the  Director. 
6hall  adopt  parameters  for  which  charges  will  be 
made.   The  paramaters  shall  include  flow  and  may 
include  suspended  6olids.  grease,  chemical  oxygen 
demand  or  6uch  other  parameters  deemed  applicable. 
The  Director  shall  determine  the  estimated  total 
annual  quantity  of  each  parameter  collected,  pumped, 
transported,  treated  and  disposed  of  by  the  sewerage 
system.   The  Director  may  establish  parameter  load- 
ing standards  to  be  applied  to  various  categories 
of  users  based  on  uniformity  of  such  parameters 
among  members  of  each  category.   The  Chief 
Adminstrative  Officer  shall  estimate  the  annual 
Total  Sewerage  Revenue  Requirements  and  distribute 
the  estimated  requirements  to  the  parameters.   The 
unit  cost  per  parameter  is  then  determined  by 
dividing  the  parameter  annual  revenue  allocation  by 
the  estimated  annual  quantity  of  that  parameter. 
The  unit  costs  shall  be  used  to  develop  schedules 
of  Sewer  Service  Charges  to  be  paid  by  users. 
(Emphasis  added )  . 

Pursuant  to  this  ordinance,  the  Chief  Administrative 
Officer  has  determined  the  applicable  rates  for  each  different 
category  of  users,  including  residential,  commercial,  and 
industrial  users.   The  Chief  Administative  Officer,  therefore, 
has  already  formulated  a  schedule  of  rateB  based  upon  the 
different  burdens  placed  upon  the  sewerage  system  by  different 
classes  of  U6ers.   An  industrial  discharger,  pursuant  to  the 
Chief  Administrative  Officer's  rate  determination,  will  pay  a 
greater  share  of  operation,  roaintenence  and  debt  service  costs 
per  unit  of  water  consumed  than  will  an  average  residential 
user.   Such  a  user  charge  system  does  not  violate  the  Equal 
Protection  Clause  because  the  applicable  conditions  logically  and 
factually  justify  the  distinctions  between  categories  of 
dischargers.   See  Hotel  Employers  Assn  of  San  Francisco  v. 
Gor such,  et  al . .  supra . 
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Your  inquiry,  however,  refers  to  the  tranfer  o 
of  residential  users'  burden  to  pay  for  sewerage  sy6t 
as  already  determined  by  the  Chief  Administrative  Of 
nonresidential  users.  I  can  not  conceive  of  any  rati 
for  relieving  residential  users  of  the  burden  of  payi 
portion  of  construction  costs  and  imposing  that  burde 
residential  users,  where  the  purposes  underlying  6uch 
are  unrelated  to  the  relative  burdens  placed  upon  the 
system  by  the  different  categories  of  users.  This  im 
additional  charges  on  nonresidential  U6ers  would  not 
upon  reasonable  and  fair  differences  in  conditions  an 
be  proportionately  representative  of  the  sewerage  sys 
incurred  by  the  City.  Under  the  present  circumstance 
general  fund  revenues  to  pay  a  portion  only  of  the  re 
charges  could  result  in  violation  of  the  Equal  Protec 
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It  is  the  opinion  of  thi6  office  that  raising  basic  sewer 
service  charge  rates  as  proposed  by  the  Chief  Administrative 
Officer  and  using  general  fund  revenues  to  pay  a  portion  of 
residential  charges  would  not  be  lawful. 

Respectfully  submitted. 
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City  Attorney 
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QUESTION  PRESENTED 

es  Section  10.39-2  of  the  San  Francisco  Administrative 
Code,  providing  that  probationers  who  are  able  to  pay  shall 
reimburse  the  City  and  County  of  San  Francisco  for  time  spent  as 
a  condition  of  probation  in  local  detention  facilities,  apply  to 
persons  granted  a  conditional  sentence  or  community  release  under 
Penal  Code  Section  1203b? 


CONCLUSION 


Yes. 


INTRODUCTION 

At  the  June  5,  1984,  municipal  election,  the  voters  of  the 
City  and  County  of  San  Francisco  approved  Proposition  J. 
Proposition  J  is  an  initiative  ordinance  providing  for  the 
collection  of  costs  of  incarceration  in  a  county  jail  or  other 
local  detention  facility  from  a  defendant  whom  the  court  finds 
financially  able  to  pay.   California  Penal  Code  Section  1203.1c 
provides  that  when  someone  serves  time  in  a  county  jail  after 
conviction  of  a  crime,  the  court  may  order  the  person  to  pay  all 
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or  part  of  what  it  costs  to  keep  him  in  jail,  depending  on  his 
ability  to  pay.   The  State  law  authorizes  county  governments  to 
charge  defendants  for  these  costs.   However,  the  county  must 
adopt  an  ordinance  implementing  the  State  provision. 

The  results  of  the  June  5,  1984  election,  including  the 
approval  of  Proposition  J,  were  certified  by  the  Registrar  of 
Voters  and  accepted  by  the  Board  of  Supervisors  on  June  25, 
1984.   Proposition  J,  an  initiative  ordinance  implementing  Penal 
Code  Section  1203.1c,  will  take  effect  ten  days  later,  on  July  5 
1984.   See  San  Francisco  Charter  Section  9.113.   The  actual  text 
of  the  ordinance  is  as  follows: 

SEC.  10.39-2.   Director  of  Adult  Probation 
Department  to  Recover  Costs  of  Incarceration. 

The  director  of  the  adult  probation  department 
is  designated  as  the  county  officer  of  San 
Francisco  responsible  for  collection  of  monies 
ordered  by  the  courts  pursuant  to  Section  1203.1c 
of  the  California  Penal  Code,  and  shall  make 
inquiry  into  the  ability  of  the  defendant  to  pay 
all  or  a  portion  of  the  costs  of  incarceration, 
develop  a  scale  for  determining  a  defendant's 
ability  to  pay  such  costs,  develop  payment 
schedules,  receive  payments,  and  deposit  into  the 
general  fund  through  the  county  treasurer  any 
funds  determined  by  a  court  to  be  the  amounts  to 
be  reimbursed  by  such  defendant  to  the  county  in 
a  manner  in  which  the  court  believes  reasonable 
and  compatible  with  the  defendant's  financial 
ability. 

The  director  of  the  adult  probation  department 
shall  base  the  costs  of  incarceration,  including 
costs  of  booking,  upon  a  determination  made  by 
the  Sheriff  and  approved  by  the  controller,  to  be 
reviewed  annually  by  the  board  of  supervisors,  of 
the  average  per-day  costs  of  incarceration  in  the 
county  jail  or  other  local  detention  facility. 
The  board  of  supervisors  may  adopt  such  further 
legislation  as  is  necessary  to  effectuate  the 
purpose  of  this  ordinance,  but  not  to  repeal  the 
collection  of  monies  pursuant  to  Section  1203.1c 
of  the  California  Penal  Code. 
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Adoption  of  Proposition  J  allows  the  County  to  implement 
State  law.  California  Penal  Code  Section  1203.1c  provides,  in 
relevant  part,  as  follows: 

SEC.  1203.1c.   Cost  of  incarceration  in  local 
detention  facility;  order  for  payment  according 
to  ability;  hearing;  enforcement;  ability  to  pay 
defined. 

(a)   In  any  case  in  which  a  defendant  is 
convicted  of  an  offense  and  is  ordered  to  serve  a 
period  of  confinement  in  a  county  jail  or  other 
local  detention  facility  as  a  term  of  probation, 
the  court  may,  after  a  hearing,  make  a 
determination  of  the  ability  of  the  defendant  to 
pay  all  or  a  portion  of  the  reasonable  costs  of 
such  incarceration,  including  incarceration 
pending  disposition  of  the  case.   The  reasonable 
cost  of  such  incarceration  shall  not  exceed  the 
amount  determined  by  the  board  of  supervisors  of 
the  county  to  be  the  actual  average  cost  thereof 
on  a  per-day  basis. 


The  court  shall  order  that  such  payments  be  made 
as  a  condition  of  probation. 

You  have  asked  us  to  advise  you  whether  the  provisions  of 
Proposition  J  apply  to  persons  who  are  placed  on  "court 
probation"  (a  conditional  sentence  or  community  release  as 
defined  in  Penal  Code  Section  1203b)  as  veil  as  to  persons  placed 
on  probation  under  the  supervision  of  the  Adult  Probation 
Department  pursuant  to  Penal  Code  Section  1203. 

ANALYSIS 

Penal  Code  Section  1203.1c  applies  to  those  defendants  who 
are  convicted  of  an  offense  and  are  ordered  to  serve  a  period  of 
confinement  in  a  county  jail  as  a  term  of  probation.   At  issue  is 
whether  the  term  "probation",  as  used  in  the  statute,  refers  only 
to  probation  under  Penal  Code  Section  1203  or  whether  it  also 
applies  to  conditional  sentences  imposed  pursuant  to  Penal  Code 
Section  1203b.   Section  1203b  provides  as  follows: 
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All  courts  shall  have  power  to  suspend  the 
imposition  or  execution  of  a  sentence  and  grant  a 
conditional  sentence  in  misdemeanor  and 
infraction  cases  without  referring  such  cases  to 
the  probation  officer.   Unless  otherwise  ordered 
by  the  court,  persons  granted  a  conditional 
sentence  in  the  community  shall  report  only  to 
the  court  and  the  probation  officer  shall  not  be 
responsible  in  any  way  for  supervising  or 
accounting  for  such  persons. 

The  legislative  history  of  this  Section  makes  clear  that 
conditional  sentencing  is  considered  to  be  a  form  of  probation. 
Prior  to  1981,  the  statute  provided  that  the  courts  shall  have 
power  "to  grant  probation  summarily";  the  probation  officer 
likewise  had  no  responsibility  for  persons  granted  "probation 
summarily".   See  Statutes  of  1981,  Chapter  1142,  Section  7.   The 
language  of  the  Section  went  through  an  intermediate  stage  until 
the  current  language  was  adopted  in  1982.   At  that  time,  the 
Legislature  provided  that, 
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court  without  referral  to  the  probation  officer 
shall  be  construed  to  apply  in  the  same  manner  to 
conditional  sentences.   [Emphasis  idded . ] 

Statutes  of  1982,  Chapter  247,  Sectior  3. 

As  you  have  advised  us,  the  major  differences  between 
"court  probation"  and  departmental  probation  are  that  in  the 
former,  the  probationer  is  not  under  the  supervision  of  a 
probation  officer  and  reports  directly  to  the  court.   In  both 
forms,  a  sentence  of  confinement  in  the  county  jail  is  often 
imposed  as  a  term  of  probation.   In  People  v.  Municipal  Court  of 
Oxnard  -  Port  Hueneme  Judicial  District  (1956)  145  Cal.App.2d 
767,  the  court,  considering  a  prior  version  of  Section  1203b, 
stated  that  "an  order  suspending  sentence  is  nothing  more  nor 
less  than  the  granting  of  probation."   People  v.  Municipal  Court, 
supra ,  145  Cal.App.2d  at  771,  and  cases  cited  therein. 
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There  i 
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s  nothing  in  the  legislative  history  to 
c  or  Proposition  J  to  indicate  that  the 
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CONCLUSION 

For  all  of  the  reasons  discussed  above,  you  are  hereby 
advised  that  the  reimbursement  provisions  of  Proposition  J  and 
Penal  Code  Section  1203. lc  apply  equally  to  those  persons  placed 
or  departmental  probation  under  Penal  Code  Section  1203  and  those 
persons  placed  on  court  probation  pursuant  to  Section  1203b. 


ctfully  submitted, 


rk  E.  Delventhal 
puty  City  Attorney 
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QUESTION  PRESENTED 

Is  an  employee  of  the  City  and  County  of  San  Francisco 
who  resigns  from  service  and  who  is  ineligible  for  a  service 
or  disability  retirement  entitled  to  a  cash  payment  for 
accumulated  and  unused  sick  leave  upon  such  resignation? 


No 


CONCLUSION 


ANALYSIS 


Section  8.363  o'  the  Charter  of  the  City  and  County  of 
San  Francisco,  as  amended  on  November  7,  1978,  and  Rule  22.02B 
of  the  San  Francisco  Civil  Service  Commission  set  forth  the 
provisions  with  respect  to  cash  payments  to  former  City 
employees  for  accumulated  and  unused  sick  leave  credits. 
Charter  Section  8.363  provides  in  pertinent  part  as  follows: 

"The  civil  service  commission  by  rule 
shall  provide  for  leaves  of  absence,  due  to 
illness  or  disability,  which  leave  or  leaves 
may  be  cumulative,  if  not  used  as  authorized, 
provided  that  the  accumulated  unused  period  of 
sick  leave  shall  not  exceed  six  (6)  months, 
regardless  of  length  of  service.   Those 
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persons  who  are  officers  and  employees  on  the 
effective  date  of  this  amended  section  may 
receive  a  cash  payment  only  for  unused  s i c k 
leave  accumulated  prior  to  said  effective  date 
and  remaining  unused  on  the  date  of  the 
officer's  or  employee's  retirement,  or  death 
or  separation  caused  by  industrial  accident. 
Those  persons  who  become  officers  and 
employees  after  the  effective  date  of  this 
amended  section  shall  not  be  entitled  to  or 
receive  a  cash  payment  or  compensation  of  any 
type  for  accumulated  unused  sick  leave.  .  .  . 
(Emphasis  added.) 

"The  board  of  supervisors  shall  approve, 
amend  or  reject  all  amendments  to  the  rules 
governing  leaves  of  absence  as  proposed  by  the 
civil  service  commission.  ..." 

Civil  Service  Commission  Rule  22  .  02B(  9  )  J-/  provides  in 
pertinent  part  as  follows: 

"a)   An  employee  who  had  accumulated 
unused  Sick  Leave  With  Pay  Credits  and  who  had 
completed  the  service  requirement  on  or  before 
December  5,  1978  shall  upon  the  effective  date 
of  retirement  for  service  or  disability,  or 
upon  the  date  of  death,  or  upon  the  date  cZ 
separation  caused  by  industrial  accident  be 
reimbursed  for  the  accumulated  Sick  Leave  With 
Pay  Credit  Balance  which  had  been  earned  on  or 


—'   Rule  22.02  was  approved  by  the  San  Francisco  Board  of 
Supervisors  on  March  15,  1982  by  Ordinance  No.  117-82,  pursuant 
to  the  requirements  of  Charter  Section  8.363. 
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before  December  5,  1978  and  not  subsequent ly 
used  ('vested  and  unused  accumulated  Sick 
Leave  With  Pay  Credits')  in  accordance  with 
the  following  schedule  of  service  requirements 
and  allowances:   (Emphasis  in  original.) 


"b)   Reimbursement  for  the  vested  and 
unused  accumulated  Sick  Leave  With  Pay  Credit 
Balance  shall  be  further  subject  to  the 
following: 


" ( v i )   The  enactment  of  this  section  is 
not  intended  to  constitute  additional 
compensation,  nor  be  a  part  of  the  rate  of  pay 
of  the  employee,  but  is  reimbursement  for  the 
vested  and  unused  accumulated  Sick  Leave  With 
Pay  Credit  Balance  [to]  which  they  would  have 
been  entitled  if  he/she  had  not  retired, 
separated  due  to  industrial  accident  or  died. " 
(Emphasis  added.) 

Hence,  pursuant  to  the  San  Francisco  Charter  and  Civil 
Service  Commission  Rule,  a  cash  payment  for  accumulated  and 
unused  sick  leave  credits  may  be  made  only  to  former  employees 
of  the  City  and  County  of  San  Francisco  who  have  been 
separated  from  City  service  by  reason  of  service  or  disability 
retirement,  death,  or  industrial  accident.   No  provision  has 
been  made  for  cash  payments  for  accumulated  and  unused  sick 
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leave  to  a  City  employee  who  resigns  from  service. -'      You 
inquire  whether  such  an  employee  has  a  vested  right  to  payment 
for  his  or  her  accumulated  and  unused  sick  leave  under  the 
rationale  of  Suastez  v.  Plastic  Dress-Up  Co.  (1982)  31  Cal.3d 
774  . 

In  Suastez ,  a  private  employer's  vacation  policy 
provided  that  an  employee  did  not  become  eligible  for  paid 
vacation  until  each  anniversary  date  of  his  or  her 
employment.   Thus,  although  Mr.  Suastez  had  worked  for  the 
company  from  October,  1972  until  July,  1978,  he  did  not 
receive  any  payment  for  vacation  accrued  since  October,  1977 
because  he  was  terminated  prior  to  his  anniversary  date  in 
1978.   California  Labor  Code  Section  227.3  prohibits  an 
employment  policy  providing  for  the  forfeiture  of  vested 
vacation  time  upon  termination.   Hence,  the  only  issue  before 
the  Court  was  when  vacation  becomes  "vested"  under 
Section  227.3.   The  Court  held  that  vacation  pay  is  a  form  of 
deferred  compensation  for  past  services,  and  a  proportionate 
right  to  paid  vacation  vests  as  the  labor  is  rendered.   Thus, 
Mr.  Suastez  was  entitled  to  receive  a  prorated  share  of 
vacation  pay  upon  termination  of  employment. 

In  City  Attorney  Opinion  No.  83-45,  issued  on  June  22, 
1983,  we  opined  that  the  Suastez  holding  did  not  apply  to  the 
City  and  County  of  San  Francisco  on  the  ground  that  that  case 
involved  the  relationship  between  a  private  employer  and  its 
employees  and  was  decided  in  the  context  of  state  legislation 


This  opinion  applies  only  to  those  situations  where  a 
City  employee  who  resigns  from  service  is  ineligible  for  a 
service  or  disability  retirement.   It  does  not  change  our 
previous  opinion  No.  73-143,  issued  on  November  1,  1973,  that  an 
employee  who  is  eligible  for  a  service  retirement  but  elects  to 
resign  and  withdraw  his  or  her  contributions  from  the  Retirement 
System  is  entitled  to  a  cash  payment  for  accumulated  and  unused 
sick  leave. 
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which  is  inapplicable  to  chartered  cities  and  counties.   A 
chartered  city  or  county  is  empowered  by  the  State 
Constitution  to  enact  all  laws  and  regulations  concerning  its 
municipal  affairs,  including  the  compensation  paid  to  its 
employees  (Article  XI,  Sections  5(a)  and  (b),  California 
Constitution) .   The  personnel  policies  of  a  chartered  city  are 
municipal  affairs,  and  any  entitlement  to  employee  benefits, 
such  as  sick  leave,  is  determined  by  local  law.   Bishop  v. 
City  of  San  Jose  (1969)  1  Cal.3d  56,  62-63;  Campbell  v.  City 
of  Monrovia  (1978)  84  Cal.App.3d  341,  349;  Gourley  v.  City  of 
Napa  (1975)  48  Cal.App.3d  156,  163. 

Moreover,  even  if  the  Suastez  holding  were  applicable  to 
the  City  and  County  of  San  Francisco,  its  rationale  is 
inapplicable  to  the  question  before  us.   The  fundamental 
difference  between  sick  leave  and  forms  of  compensation  such 
holiday  and  vacation  pay  has  long  been  recognized.   In  Adams 
v.  City  and  County  of  San  Francisco  (1949)  94  Cal.App.2d  586, 
the  Court  of  Appeal  construed  the  sickness  and  disability 
leave  provisions  of  the  San  Francisco  Charter  and  Civil 
Service  Commission  Rules,  and  stated  at  pages  596-97  as 
follows : 

"*  *  *  Sick  and  disability  leaves  [citation] 
are  somewhat  comparable  to  medical  benefits 
[citation].  .  .   Payment  for  sick  leave  is  a 
benefit  given  as  an  allowance  payment  on  a 
humanitarian  basis  in  the  interest  of  the 
employee's  welfare. 

"...  Holiday  and  vacation  pay  cover  certain 
designated  periods  and  may  be  ascertained  as 
definitely  as  regular  daily  or  hourly  pay. 
The  sick  leave,  in  fact,  may  not  be  used  for  a 
number  of  years,  or  it  may  or  may  not  be  taken 
for  a  longer  period  than  two  weeks,  subject  to 
the  period  of  accumulation.   Payment  for  sick 
leave  is  too  indefinite  to  form  the  basis  of 
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'rate  of  pay'  though  the  real  distinction  may 
rest  upon  the  fact  that  it  is  welfare  pay. 
Sick  leave  or  disability  leave  pay  is  not  a 
gratuity.   There  is  no  vested  right  to  such 
compensation  until  the  happening  of  the 
contingency,  namely,  disability  or  sickness, 
as  defined  in  civil  service  rule  32  [now  Rule 
22.02]."  (Emphasis  added. )-' 

See  also  Newmarker  v.  Regents  of  University  of  California  (1958) 
160  Cal.App.2d  640,  647,  wherein  the  Court  of  Appeal  (citing 
Adams  v.  City  and  County  of  San  Francisco)  held  that  the  rights 
of  the  public  employees  in  that  case  to  accrued  sick  leave 
benefits  were  lost  on  termination  of  employment;  and  26  Ops.  A.G. 
107,  109,  wherein  the  Attorney  General  opined  that  a  state  civil 
service  employee's  vested  right  to  accrued  sick  leave  credits  is 
cut  off  by  termination  of  employment. 

In  Van  Riessen  v.  City  of  Santa  Monica  (1976)  63  Cal.App. 
3d  193,  nine  firemen  who  had  retired  from  city  service  sought  to 
compel  a  monetary  payment  to  each  of  them  for  accumulated  and 
unused  sick  leave  contrary  to  the  provisions  of  the  Santa  Monica 
Municipal  Code.   The  appellate  court  held  that  a  cash  payment  for 
accumulated  sick  leave,  like  overtime  work,  is  not  allowed  absent 
a  specific  provision  therefor.   The  court  stated,  at  pages 
199-200,  as  follows: 


"Petitioners  have 

failed  to 

show  the 

existence  of 

any  other 

provisior 

l,  whether 

_by 

ordinance  or 

resolution  or  memot 

andum  of 

understanding,  which  p 

rovides  for  the  payment  of 

cash  in  lieu 

of  accumu 

La ted  and 

unused  s  i ck  days . 

L/  Moreover,  Civil  Service  Commission  Rule  22.02B(9), 
supra,  as  approved  by  the  San  Francisco  Board  of  Supervisors, 
specifically  provides  that  the  cash  payment  for  accumulated  and 
unused  sick  leave  is  not  intended  to  be  additional  compensation 
to  the  employee. 
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.  .  .  In  the  absence  of  a  provision  which 
provides  for  such  payment,  no  such  payment  is 
authorized.  ...   It  is  "the  settled  rule 
that  compensation  for  official  services 
depends  entirely  upon  the  law;  that  statutes 
relating  to  such  compensation  are  strictly 
construed  in  favor  of  the  government;  that  a 
public  officer  may  only  collect  and  retain 
such  compensation  as  is  specifically  provided 
by  law,  and  that  any  money  paid  by  a 
governmental  agency  without  authority  of  law 
may  be  recovered  from  such  officer.' 
[Citation.]"   (Emphasis  added.) 

Petitioners  in  that  case  had  argued  that  by  failing  to  compensate 
them  for  accrued  but  unused  sick  leave,  the  city  was  penalizing 
them  for  using  their  sick  leave  frugally  and  honestly.   The  court 
disposed  of  that  argument  at  page  200-201,  as  follows: 

"A  difficulty  with  their  reasoning  in  this 
respect  is  that  no  sick  leave  has  been  shown 
to  have  become  'due'  or  available  or  usable  by 
any  of  the  petitioners.   Unlike  vacation  time, 
sick  leave  does  not  become  usable  unless  there 
has  not  only  been  time  earned  (by  a  period  of 
employment)  but  also  a  meeting  of  the 
requirements  set  forth  in  the  definition  of 
'sick  leave'.  .  .   Here,  there  is  no  showing 
that  petitioners  met  these  requisites  and 
restrictions  to  sick  leave  use  and  sick  leave 
is  unavailable  to  them  in  the  absence  of  such 
a  showing."   (Emphasis  added.) 

The  reasoning  of  Van  Riessen  v.  City  of  Santa  Monica, 
supra,  and  Newmarker  v.  Regents  of  University  of  California, 
supra,  was  followed  in  Marsille  v.  City  of  Santa  Ana  (1976)  64 
Cal.App.3d  764  and  Patton  v.  Governing  Board  (1978)  77  Cal.App.3d 
495.   Each  case  held  that  sick  leave  was  not  a  vested  right  and 
that  entitlement  thereto  vests  only  upon  the  happening  of  the 
contingency  of  illness. 
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In  summary,  the  City  and  County  of  San  Francisco  as  a 
chartered  city  and  county  is  entitled  to  establish  the 
compensation  for  its  employees.   The  payment  of  accumulated 
and  unused  sick  leave  as  established  by  the  San  Francisco 
Charter  and  Civil  Service  Rules  is  conditioned  upon  the 
employee's  retirement  from  service,  disability  or  death.   The 
case  of  Suastez  v.  Plastic  Dress  Up-Co . ,  supra,  has  no 
application  to  this  question  inasmuch  as  that  case  refers  to  < 
private  employer  subject  to  state  legislation.   Accordingly, 
we  conclude  that  an  employee  of  the  City  and  County  of  San 
Francisco  who  resigns  from  service  has  no  vested  right  to  a 
cash  payment  for  accumulated  or  unused  sick  leave  unless  such 
employee  meets  the  conditions  for  entitlement. 

Very  truly  yours, 

GEORGE  AGNOST,  City  Attorney 


~yf    JUDITH  A.  BOYAJ^AN  «■'' 
L/    Deputy  City  Attorney 


APPROVED 


^A^A-^/^_^ 


City  Attorney 


0054D 


and  County  of  San  Francisco: 


Office  of  City  Attorney 


> 


C*org«  Agnost, 
City  Attorney 


July   31.     1984 
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History  of  Charter  Section  8.324 

The  election  of  November  4,  1947,  resulted  in  voter 
approval  of  an  amendment  adding  Section  145  to  the  San 
Francisco  Charter.   This  section  provided  a  5%  credit  to 
veterans  on  civil  service  examinations  and  defined  veterans  to 
include: 

"...  any  person  who  has  been  mustered  into, 
or  served  in,  the  Army,  or  enlisted  in,  or 
served  in,  the  Navy  or  Marine  Corps,  of  the 
United  States  in  time  of  war  and  received  an 
honorable  discharge  or  certificate  of 
honorable  active  service." 

In  1952,  the  San  Francisco  Charter  was  further  amended  by 
the  addition  of  Section  145.01.   In  subsections  (a),  (b),  and  (c) 
thereof,  the  terminology  of  Section  145  "time  of  war"  was 
defined.   As  renumbered,  these  subsections  presently  appear  in 
subsection  (a),  (b),  and  (c)  of  Charter  Section  8.324. 

In  1967,  Charter  Section  145.01  was  amended  to  include 
subsection  (d) .   The  ballot  argument  in  support  of  this  addition 
indicates  that  its  purpose  was  to  expand  the  definition  of 
"veteran"  to  include  Vietnam  veterans  and  all  servicemen  who 
served  in  cold  war  areas  for  which  the  United  States  of  America 
issued  a  campaign  or  expedition  medal  (See  Argument  for 
Proposition  "H"  contained  in  the  Voter's  Pamphlet  for  the 
November  7,  1977  General  Election  at  page  102). 

Presently,  Section  8.324  provides  that  honorably  discharged 
veterans  with  thirty  (30)  days  of  actual  service  in  time  of  war 
who  passed  the  civil  service  examination  shall  be  entitled  to  an 
additional  5%  credit  for  entrance  examinations.   "Time  of  War"  is 
defined  in  Section  8.324  as  follows: 

"(a)   The  period  of  time  from  the 
commencement  of  a  war  as  shown  by  any 
declaration  of  war  of  the  Congress  of  the 
United  States,  or  by  any  statute  or 
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resolution  of  the  Congress  a  purpose  of  which 
is  to  declare  in  any  manner  the  existence  of  a 
state  of  war,  until  the  time  of  termination 
thereof  by  any  truce,  treaty  of  peace, 
cessation  of  hostilities,  or  otherwise. 

"(b)  The  period  of  time  during  which  the 
United  States  is  or  has  been  engaged  in  active 
military  operations  against  any  foreign  power, 
whether  or  not  war  has  been  formally  declared. 

"(c)   The  period  of  time  during  which  the 
United  States  is  or  has  been  assisting  the 
United  Nations  or  any  nation  or  nations  in 
accordance  with  existing  treaty  obligations, 
in  active  military  operations  against  any 
foreign  power,  whether  or  not  war  has  been 
formally  declared. 

"(d)   The  period  of  time  during  which  the 
United  States  is  engaged  in  a  campaign  or 
expedition  in  which  a  medal  has  been 
authorized  by  the  government  of  the  United 
States;  provided,  however,  that  no  person 
shall  be  eligible  for  the  benefit  provided  for 
veterans  in  this  section  unless  he  shall  have 
been  eligible  to  receive  such  a  medal." 

Subsection  (a) 

Charter  Section  8.324(a)  is  not  applicable  to  the  Vietnam 
war  years  because  the  Vietnam  War  did  not  commence  by  any 
declaration  of  war  by  Congress  of  the  United  States,  or  by  any 
statute  or  resolution  of  Congress. 
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Subsection  (b) 

In  City  Attorney  Opinion  No.  76-61,  dated  November  10, 
1976,  this  office  advised  the  Civil  Service  Commission  that 
those  veterans  who  served  in  the  Vietnam  conflict  were 
entitled  to  veterans  preference  under  58.324(b)  of  the  Charter 
because  the  United  States  was  engaged  in  active  military 
operations  against  a  foreign  power  during  that  period. 

That  opinion  discussed  the  event  which  led  up  to  active 
military  operations  by  the  United  States  in  Vietnam.   On 
August  5,  1964  the  United  States'  passive  role  as  a  military 
advisor  in  South  Vietnam  changed  to  that  of  assuming  active 
military  operations  against  North  Vietnam  (see  City  Attorney 
Opinion  No.  76-61,  supra) .   On  that  date,  the  President  sent  a 
message  to  Congress  advising  it  that  U.S.  naval  vessels  had 
been  attacked  by  the  North  Vietnamese  and  that  he  had  directed 
U.S.  armed  forces  on  August  5,  1964  to  take  retaliatory  air 
action  against  North  Vietnam's  gun  boats  and  supporting 
facilities.   A  cease  fire  agreement  Was  signed  on  January  27, 
1973  between  the  United  States  and  the  Republic  of  Vietnam 
which  terminated  active  participation  of  the  armed  forces  of 
the  United  States  in  the  Vietnam  conflict.   Therefore  a 
veteran  who  otherwise  qualifies  under  Sec.  8.324  of  the 
Charter  is  entitled  to  veterans  credits  for  military  service 
during  the  period  August  5,  1964  to  January  27,  1973  since  the 
United  States  was  engaged  in  active  military  operations 
against  a  foreign  power  during  that  time. 

Subsection  (c) 

In  our  opinion,  the  definition  of  "time  of  war"  as 
provided  in  subsection  (c)  of  Section  8.324  of  the  Charter 
also  applies  to  veterans  serving  during  the  Vietnam  war  period 
between  August  5,  1964  and  January  27,  1973.   Subsection  (c) 
defines  "time  of  war"  as  including  the  period  of  time  during 
which3;he  United  States  has  been  assisting  the  United  Nations 
or  any  nation  in  accordance  with  existing  treaty  obligations 
in  active  military  operations  against  any  foreign  power 
whether  or  not  a  formal  war  has  been  declared. 
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On  August  10,  1964,  a  Joint  Revolution  was  adopted  by 
the  Senate  and  Congress  approving  and  supporting  the 
President's  actions  to  repel  any  armed  attack  against  the 
United  States  and  to  prevent  further  agression.   (Public  Law 
88-408).   This  action  was  taken  in  accordance  with  existing 
obligations  of  the  United  States  under  the  United  Nations 
Charter  and  the  Southeast  Asian  Collective  Defense  Treaty. 
The  Joint  Resolution  provided  in  part: 

"Resolved  by  the  Senate  and  House  of 
Representatives  of  the  United  Stats  of  America 
in  Congress  assembled.  That  the  Congress 
approves  and  supports  the  determination  of  the 
•-President,  as  Commander  in  Chief,  to  take  all 
necessary  measures  to  repel  any  armed  attack 
against  the  forces  of  the  United  States  and  to 
prevent  further  aggression. 

Sec.  2.   The  United  States  regards  as  vital 
to  its  national  interest  and  to  world  peace 
the  maintenance  of  international  peace  and 
security  in  southeast  Asia.   Consonant  with 
the  Constitution  of  the  United  States  and  the 
Charter  of  the  United  Nations  and  in 
accordance  with  its  obligations  under  the 
Southeast  Asia  Collective  Defense  Treaty,  the 
United  States  is,  therefore,  prepared,  as  the 
President  determines,  to  take  all  necessary 
steps,  including  the  use  of  armed  force,  to 
assist  any  member  or  protocol  state  of  the 
Southeast  Asia  Collective  Defense  Treaty 
requesting  assistance  in  defense  of  its 
freedom. " 


Since  the  military  response  by  the  United  States  in  Vietnam 
was  founded  on  the  Charter  of  the  United  Nations  and  in 
accordance  with  existing  treaty  obligations,  veterans  who  served 
during  the  Vietnam  War  period  are  entitled  to  veteran's 
preference  under  subsection  (c)  of  Sec.  8.324  of  the  Charter. 
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Subsection  (d) 

Subsection  (d)  of  Section  8.324  of  the  Charter  was  added 
in  1967  to  expand  the  definition  of  "time  of  war"  to  include 
campaigns  or  expeditions  in  which  a  medal  has  been  authorized 
by  the  United  States  provided  that  the  veteran  must  be 
eligible  to  receive  such  medal. 

The  ballot  argument  for  the  Charter  amendment  adding 
subsection  (d)  to  Section  145.01  (now  Section  8.324(d))  stated 
that  the  purpose  of  this  amendment  was  to  expand  the 
definition  of  "veteran"  to  include  "Vietnam  veterans  and  all 
servicemen  who  serve  in  'cold  war'  areas  for  which  the  United 
States  of  America  issues  a  campaign  or  expedition  medal  or 
ribbon."   (Proposition  H,  November  1977  General  Election.) 
Thus,  subsection  (d)  is  clearly  applicable  to  those  honorably 
discharged  Vietnam  veterans  with  thirty  (30)  days'  actual 
service  who  were  eligible  to  receive  a  campaign  or  expedition 
medal  authorized  by  the  United  States  for  military  service  in 
the  Vietnam  area  even  if  they  did  not  actually  serve  during 
the  Vietman  War  period  of  August  5,  1964  to  January.  27, 
1973.   Subsection  (d)  expands  the  "time  of  war"  definition  to 
include  campaigns  or  expeditions  in  which  our  military  forces 
become  involved  if  the  United  States  authorizes  a  medal  and 
the  veteran  was  eligible  to  receive  such  medal.   Therefore, 
veterans  who  served  on  active  duty  during  or  outside  the 
Vietnam  War  period  of  August  5,  1964  to  January  27,  1973  are 
entitled  to  veterans  preference  under  subsection  (d).  Sec. 
8.324  of  the  Charter  if  such  veterans  were  eligible  to  receive 
a  campaign  or  expedition  medal  for  Vietnam  or  for  any  other 
similar  military  conflict. 

CONCLUSION 

In  conclusion,  an  honorably  discharged  veteran  of  the 
Vietnam  War  is  entitled  to  receive  veteran's  preference  under 
both  subsections  (b)  and  (c)  of  Section  8.324  of  the  Charter 
where  such  veteran  had  thirty  (30)  days  active  duty  within  the 
Vietnam  War  period  which  is  recognized  as  August  5,  1964  to 
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August  27,  1973.   The  veteran  is  not  required  to  have  actually 
served  in  the  territorial  limits  of  Vietnam  for  entitlement  of 
veteran's  preference  in  either  subsections  (b)  or  (c)  of 
Section  8  .324 . 

Also,  an  honorably  discharged  veteran  who  had  thirty 
(30)  days  actual  service  during  a  time  outside  or  overlapping 
the  Vietnam  War  period  is  entitled  to  veteran's  preference 
under  subsection  (d)  of  Section  8.324  of  the  Charter  if  such 
service  was  in  Vietnam  or  other  area  of  similar  military 
conflict  where  campaign  or  expedition  a  medal  has  been 
authorized  by  the  United  States  and  the  veteran  was  eligible 
to  receive  such  medal. 

Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 

MICHAEL  C.  KILLELEA 
Deputy  City  Attorney 

BURK  E.  DELVENTHAL 
Deputy  City  Attorney 

MARY  J.  SHEA 

Deputy  City  Attorney 


APPROVED : 


City  Attorney 


MCK:css/wrc 
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Zity  and  County  of  San  Francisco: 


Office  of  City  Attorney 


George  Agnott, 
City  Attorney 
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pii-ii   i^    •   inoapv 


QUESTION  PRESENTED 

What  costs  associated  with  providing  copies  of  public 
records  may  City  departments  recover  through  fees? 

CONCLUSION 

Fees  for  copies  of  certain  public  records  are  governed  by 
specific  statute.!/   Pursuant  to  Section  6257  of  the  California 
Government  Code,  fees  for  public  records  not  subject  to  a 
statutory  fee  may  cover  only  "the  direct  costs  of  duplication." 
Calculation  of  that  amount  properly  may  include  materials, 
supplies  and  direct  labor  involved  in  duplicating  and  processing 
the  copy,  as  well  as  directly  attributable  overhead  costs.   It 
may  not,  however,  include  a  proportionate  share  of  general 
administrative  overhead. 

ANALYSIS 

The  statutory  authority  for  charging  a  fee  for  copying 
public  records  is  set  forth  in  Section  6257  of  the  California 
Government  Coae .   That  section  provides,  in  relevant  part,  as 
f ol lows : 

Except  with  respect  to  public  records  exempt 
by  express  provisions  of  law  from  disclosure, 
each  state  or  local  agency,  upon  any  request  for 
a  copy  of  records,  which  reasonably  describes  an 
identifiable  record,  or  information  produced 


i/   For  example,  fees  for  copies  of  traffic  accident 

reports  are  governed  by  Section  20012  of  the  California  Vehicle 

Code,  which  provides  that  "such  fee  shall  not  exceed  the  cost  of 
providing  such  copy." 
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therefrom,  shall  make  the  records  promptly 
available  to  any  person,  upon  payment  of  tees 
covering  direct  costs  of  duplication,  or  a 
statutory  fee,  if  applicable  .  .  .   (Emphasis 
added . ) 

The  precise  question  before  us  is:   What  does  "direct  costs  of 
duplication"  include? 

In  construing  a  statute,  one  first  examines  the  words  at 
issue  to  determine  whether  their  meaning  is  ambiguous.   Sand  v. 
Superior  Court  (1983)  34  Cal.3d  567,  570.   Webster's  Third  New 
International  Dictionary  (Unabridged  1981)  defines  "direct  cost" 
as: 

a  cost  that  may  be  computed  and  identified 
directly  with  a  product,  function,  or  activity 
and  that  usu.  involves  expenditures  for  raw 
materials  and  direct  labor  and  sometimes  specific 
and  identifiable  items  of  overhead. 

Contrast  the  definition  of  "indirect  cost,"  which  is 

a  cost  that  is  not  identifiable  with  a  specific 
product,  function,  or  activity. 

Kohler,  A  Dictionary  for  Accountants  (1975)  defines  "direct  cost" 
as : 

1.   The  cost  of  any  good  or  service  that 
contributes  to  and  is  readily  ascribable  to 
product  or  service  output,  any  other  cost 
incurred  being  regarded  as  a  fixed  or  period  cost 
(  =  actual  cost) . 

Commonly  recognized  direct  costs  of  [a] 
manufactured  product  are  outlays  for  labor, 
material,  and  overhead  that  vary  with  the  volume 
of  production.  .  . 

2.   =  variable  cost. 

And  it  defines  "indirect  cost"  as 

(a]  functional  cost  not  attributed  to  the 
production  of  a  specified  good  or  service  but  to 
an  activity  associated  with  production  generally: 
e.g.:  a  variety  of  factory  cost  such  as 
supervision,  building  depreciation,  maintenance, 
heat  and  light,  general  administrative  and 
selling  expense.   See  overhead. 
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Finally,  Webster's  Third  New  International  Dictionary 
1981)  defines  "duplication"  as 

1.   the  action  or  process  of  duplicating  or 
doubling  or  the  quality  or  state  of  being 

duplicated  or  doubled. 


(Unabr  idged 


There  are  only  a  handful  of  cases  that  interpret  the 
meaning  of  the  phrase  "direct  costs."   In  Gordon  Fornr  Lathe  Co. 
v.  Ford  Motor  Co.  (6th  Cir .  1943)  133  F.2d  487,  500  the  Court  of 
Appeals  found,  in  a  patent  infringement  case,  that 

[tjhe  cost  of  manufactured  products  consists  of 
the  sum  of  direct  costs,  that  is,  direct  material 
and  direct  laoor ,  plus  indirect  costs,  or 
manufacturing  expense. 


In  the  recent  case  of  Bowsher ,  et  al.  v.  Merck  &  Co.,  Inc.  (1983) 
103  S.Ct.  1587,  the  United  States  Supreme  Court  opined  that  the 
Comptroller  General  is  only  authorized  to  inspect  a  private 
contractor's  records  of  "direct  costs,"  which  the  Court  held  at 
page  1597  to  be  "by  definition,  readily  identifiable  as 
attributable  to  the  specific  product  supplied  under  the  contract." 

In  1983,  the  California  Attorney  General  interpreted 
Section  4132  of  the  California  Public  Resources  Code,  providing 
for  r e imour sement  of  "the  direct  cost  of  fire  protection"  to 
counties  that  have  assumed  certain  state  responsibilities.   The 
Attorney  General  concluded,  at  66  Ops.A.G.  512,  521,  that  the 
pnrase  "direct  cost  of  lire  protection"  refers  to  that  amount 

necessary,  directly  attributable  and  reasonably 
a  1 locaole  to  proviae  an  appr opr opr late  level  of 
fire  protection.  .  .  .  [Wje  now  see  that 
calculation  of  that  reimbursed  amount  would 
include  monies  that  would  be  so  allocated  for 
capital  improvements,  equipment  purchases  and 
fire  prevention  activities  for  those  areas  but 
that  it  would  not  include  expenditures  for  state 
administrative  overhead.   (Emphasis  added.) 

With  respect  to  the  latter  category,  the  Attorney  General 
observed  that  "administrative  overhead"  is  rarely  considered  a 
"direct  cost,"  since  it  cannot  reasonably  be  specifically 
allocated  to  a  particular  activity  to  which  it  would  bear  a 
logical  and  direct  relationship. 

In  light  of  the  dictionary  definitions  and  opinions  cited 
aoove,  the  meaning  of  the  phrase  "direct  costs  of  duplication" 
can  reasonably  be  interpreted  to  mean  all  costs  necessary, 
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directly  attributable,  and  reasonaoly  allocable  to  the  action  or 
process  of  duplicating  copies  of  public  records.   Calculation  of 
that  amount  properly  may  include  materials,  supplies  and  direct 
laDor  involved  in  duplicating  and  processing  the  copy,  as  well  as 
directly  attributable  overhead  costs.   It  would  not,  however, 
include  a  proportionate  share  of  general  administrative  overhead. 

It  is  a  well  established  rule  of  statutory  construction 
that  if  the  words  at  issue,  when  given  their  ordinary  and  popular 
meaning,  are  reasonably  free  of  uncertainty,  it  is  unnecessary  to 
loo*  further  to  ascertain  their  meaning.   Great  Lakes  Properties, 
Inc.  v.  City  of  El  Segundo  (1977)  19  Cal.3d  152,  155.   However, 
ambiguity  is  not  always  a  necessary  condition  precedent  to 
interpretation.   Thus,  the  literal  meaning  of  statutory  language 
may  be  disregarded  to  give  effect  to  legislative  intent,  as 
gleaned  from,  the  legislative  history.   Leffel  v.  Municipal  Court 
(1976)  54  Cal.App.3d  569,  572. 

Section  6257,  supra ,  was  added  to  the  Government  Code  in 
1968.   At  that  time,  it  read  as  follows: 

A  request  for  a  copy  of  an  identifiable 
public  record  or  information  produced  therefrom, 
or  a  certified  copy  of  such  record,  shall  be 
accompanied  by  payment  of  a  reasonable  fee  or 
deposit  established  by  the  state  or  local  agency, 
or  the  prescribed  statutory  fee,  where 
applicable.   (Emphasis  added.) 

The  section  was  amended  in  1975,  to  provide  for  "payment  of  a 
reasonable  fee  or  deposit  established  by  the  state  or  local 
agency,  provided  such  fee  shall  not  exceed  ten  cents  ($0.10)  per 
page  or  the  prescribed  statutory  fee,  where  applicable." 
(Emphasis  added.) 

Section  6257  was  amended  again  in  1976,  to  read  as  follows: 

A  request  for  a  copy  of  an  identifiable 
public  record  or  information  produced  therefrom, 
or  a  certified  copy  of  such  record,  shall  be 
accompanied  by  payment  of  a  fee  or  deposit  to  the 
state  or  local  agency,  provided  such  fee  shall 
not  exceed  the  actual  cost  of  providing  the  copy, 
or  the  prescribed  statutory  fee,  if  any, 
whichever  is  less.   (Emphasis  added.) 

Finally,  in  1981,  the  section  was  amended  to  read,  and  presently 
reads,  as  follows: 
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Except  with  respect  to  public  records  exempt 
by  express  provisions  of  law  frorr  disclosure, 
each  state  or  local  agency,  upon  any  request  for 
a  copy  of  records,  which  reasonably  describes  an 
identifiable  record,  or  inf  orir.at  ion  produced 
therefroir,  shall  nr.ake  the  records  promptly 
available  to  any  person,  upon  payrrent  of  fees 
covering  direct  costs  of  duplication,  or  a 
statutory  fee,  if  applicable.   Any  reasonably 
segregable  portion  of  a  record  shall  be  provided 
to  any  person  requesting  such  record  after 
deletion  of  the  portions  which  are  exeirpt  by 
law.   (Emphasis  added.) 

The  courts  ordinarily  infer  an  intent  to  change  the  law 
frorr  a  change  in  the  language  of  a  statute.   However,  the 
c  lr  currstances  may  indicate  merely  a  legislative  intent  to  clarify 
the  law.   W.  K.  Grace  &  Co.  v.  Cal.  Eir.p .  Coir. .  (1944)  24  Cal.2d 
7  20,  729;  Nationwide  Investment  Corp.  v.  California  Funeral 
Service,  Inc.  (1974)  40  Cal.App.3d  494,  501.   Moreover,  the 
presumption  that  the  legislature,  in  amending  a  statute,  intended 
to  change  its  meaning  applies  only  when  there  is  a  material 
change  in  the  language.   Jones  v.  Tracy  School  District  (1980)  27 
Cal. 3d  99,  111.   Hence,  a  "mere  change  in  phraseology,  incident 
to  a  revision  of  the  Constitution  or  statute,  does  not  result  in 
a  change  of  meaning  unless  the  intent  to  make  such  a  change 
clearly  appears."   Mosk  v.  Superior  Court  (1979)  25  Cal. 3d  474, 
493,  and  cases  cited  therein. 
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You  are  so  advised 


Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 

C   l/ 

Judith  A.  Boyajian 
Deputy  City  Attorney 
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SAN   FRANCISCO 


QUESTION  PRESENTED 

Must  the  City  and  County  of  San  Francisco  continue  to 
comply  with  the  provisions  of  the  1980  consent  decree  in  the  case 
of  United  States  of  America  v.  Citv  and  County  of  San  Fraricis^o 
?N  DcflT  No.  C-78-252TCFP)  ,  in  light  oTTh?  Director  of  the 
Census'  determination  that  San  Francisco  is  no  longer  subject  to 
the  multilingual  election  retirements  of  the  Federal  Voting 
Rights  Act  (42  U.S.C.  1973aa-la)? 


CONCLUSION 


Yes. 


INTRODUCTION 

You  have  asked  us  to  advise  you  whether  the  City  and  County 
of  San  Francisco  is  still  bound  by  the  provisions  of  the  1980 
consent  decree  entered  into  in  the  case  of  United  State^of 
America  v.  City  and  County  of  San  Francisco  (N.D.Cal.  No_ 
C-78-2521  CFP),  in  light  of  the  recent  determination  by  the 
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Director :of  the  Census  that,  due  to  changes  in  the  relevant 
standard  applied  to  demographic  data  contained  in  the  1980 
Federal  census,  San  Francisco  was  no  longer  among  those 
California  counties  obligated  to  provide  minority  language 
election  services. 

The  Voting  Rights  Act  of  1965  prohibits  any  state  or 
political  subdivision  from  imposing  or  applying  any  voting 
qualification  or  prerequisite  to  voting,  or  any  standard, 
practice,  or  procedure  to  deny  the  right  of  any  citizen  of  the 
United  States  to  vote  on  account  of  race  or  color.   Pub . L . 
89-110,  Title  I,  §  2,  Aug.  6,  1965,  79  Stat.  437,  codified  in  42 
U.S.C.  1973.   The  prohibition  applies  to  all  types  of  elections, 
federal,  state,  and  local. 

The  1975  amendments  to  the  Voting  Rights  Act  of  1965 
expanded  the  safeguards  for  minority  voting  contained  in  the  1965 
Act  in  three  ways.   First,  expiration  of  certain  provisions  of 
the  Act  was  delayed.   Second,  the  coverage  of  the  Act  was 
expanded  geographically.   Third,  a  new  remedy  -  the  requirement 
of  multilingual  elections  -  was  applied  to  a  large  part  of  the 
country.   Pub.L.  94-73,  Title  III,  §  301,  Aug.  6,  1975,  89  Stat. 
402,  codified  in  42  U.S.C.  1973aa-la.   Title  III  of  the  1975 
amendments  added  Section  203  to  the  Act,  requiring  multilingual 
elections  if  more  than  5%  of  the  voting  age  citizens  of  a 
political  subdivision  are  members  of  a  single  language  minority 
group  whose  illiteracy  rate  is  higher  than  the  national  rate. 
Those  determinations  are  made  by  the  Director  of  the  Census  and 
are  not  subject  to  judicial  review.   A  jurisdiction  can  "bail 
out"  from  Title  III  coverage  by  proving  to  the  local  Federal 
district  court  that  "the  illiteracy  rate  of  the  applicable 
language  minority  group  within  the  state  or  political  subdivision 
is  equal  to  or  less  than  the  national  illiteracy." 

The  Act  defines  language  minority  group  to  mean  Asian 
Americans,  American  Indians,  Alaskan  Natives,  or  persons  of 
Spanish  heritage.   "Asian  American"  is  further  defined  in  the 
legislative  history  to  mean  Chinese,  Japanese,  Korean,  or 
Philipino  American. 

If  a  jurisdiction  is  covered  with  respect  to  a  particular 
language  group,  whenever  "it  provides  any  registration  or  voting 
notices,  forms,  instructions,  assistance,  or  other  materials  or 
information  relating  to  the  electoral  process,  including 
ballots,"  it  must  provide  them  in  the  language  of  that  group.   An 
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exception  is  made  if  the  language  historically  has  been 
unwritten,  as  American  Indian  and  Alaskan  Native  languages 
frequently  have  been.   With  respect  to  such  languages,  the 
jurisdiction  is  only  reguired  "to  furnish  oral  instructions, 
assistance  or  other  information  relating  to  the  registration  and 
voting."   According  to  the  determination  made  by  the  Director  of 
the  Census,  San  Francisco  was  reguired  to  provide  election 
materials  in  both  Chinese  and  Spanish,  pursuant  to  Section  203(c) 
of  the  Voting  Rights  Act  of  1965,  as  amended  by  the  Voting  Rights 
Act  Amendments  of  1975.   See  28  C.F.R.  55.1,  et  seg. ,  Appendix. 

The  actual  multilingual  reguirements  of  the  Act  at  issue 
are  set  forth  in  subsection  (b),  which  provides  in  relevant  part 
as  follows: 

Prior  to  August  6,  1985,  no  State  or  political 
subdivision  shall  provide  registration  or  voting 
notices,  forms,  instructions,  assistance,  or 
other  materials  or  information  relating  to  the 
electoral  process,  including  ballots,  only  in  the 
English  language  if  the  Director  of  the  Census 
determines  (i)  that  more  than  5  percent  of  the 
citizens  of  voting  age  of  such  State  or  political 
subdivision  are  members  of  a  single  language 
minority  and  (ii)  that  the  illiteracy  rate  of 
such  persons  as  a  group  is  higher  than  the 
national  illiteracy  rates  .  .  . 

In  1982,  this  provision  of  the  Act  was  amended  to  extend  its 
coverage  until  August  6,  1992,  as  follows: 

Section  203(b)  of  the  Voting  Rights  Act  of 
1965  is  amended  by  striking  out  "August  6,  1985" 
and  inserting  in  lieu  thereof  "August  6,  1992", 
and  the  extension  made  by  this  section  shall 
apply  only  to  determinations  made  by  the  Director 
of  the  Census  under  clause  (i)  of  section  203(b) 
for  members  of  a  single  language  minority  who  do 
not  speak  or  understand  English  adeguately  enough 
to  participate  in  the  electoral  process  when  such 
a  determination  can  be  made  by  the  Director  of 
the  Census  based  on  the  1980  and  subsequent 
census  data.   [Emphasis  added.] 
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Pub.L.  97-205,  §  4,  June  29,  1982,  96  Stat.  134. 

The  amendment,  besides  extending  the  expiration  date  of  the 
multilingual  requirements,  added  an  interpretive  note  —  in  the 
future,  the  determination  that  more  than  5  percent  of  the  voters 
belonged  to  a  single  language'  minority  would  be  based  upon  the 
number  of  citizens  "who  do  not  speak  or  understand  English 
adequately  enough  to  participate  in  the  electoral  process  ..." 
Previously,  the  Director  of  the  Census  had  based  his 
determination  upon  the  total  number  of  citizens  who  presumptively 
spoke  a  language  covered  by  the  Act  (based  upon  surname),  whether 
or  not  they  were  also  fluent  in  English;  now,  his  determination 
would  be  based  solely  upon  the  number  of  language  minority 
citizens  who  spoke  little  or  no  English.   It  was  this  change  in 
the  method  of  calculating  the  single  language  minority  population 
that  brought  the  figures  for  San  Francisco's  Chinese  and 
Spanish-speaking  populations  below  the  5%  limit,  and  removed  the 
City  from  the  coverage  of  42  U.S.C.  1973aa-la. 

With  the  law  in  mind  as  it  read  in  1978,  and  as  amended  in 
1982,  we  proceed  to  a  history  of  the  litigation  under  this 
Section  in  the  City. 

On  October  27,  1978,  the  United  States  of  America  filed  a 
complaint  in  the  Federal  District  Court  for  the  Northern  District 
of  California  against  the  City  and  County  of  San  Francisco, 
alleging  a  pattern  of  violations  of  the  multilingual  election 
provisions  of  the  Voting  Rights  Act.   United  States  of  America  v. 
City  and  County  of  San  Francisco  (C-78-2521  CFP).   The  complaint 
focused  on  alleged  insufficiencies  in  the  City's  minority 
language  voter  registration  programs,  in  its  recruitment  of 
multilingual  elections  workers,  and  in  its  efforts  to  inform 
minority  language-speaking  citizens  of  the  availability  of 
multilingual  registration  and  voting  materials.   Cumulatively,  it 
was  alleged,  these  insufficiencies  denied  Chinese  and  Spanish- 
speaking  citizens  a  meaningful  opportunity  to  register  and  to 
vote,  in  violation  of  42  U.S.C.  1973aa-la. 

In  May  of  1980,  plaintiffs  and  defendants,  without 
admission  of  any  violation  of  law  on  the  part  of  defendants, 
entered  into  a  consent  decree  in  the  above-referenced  case.   The 
"consent  decree"  herein  is  actually  a  stipulated  order  of  the 
court;  defendants  can  no  more  ignore  it  that  they  can  ignore  an 
order  issued  directly  by  the  court.   In  the  decree,  defendants 
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consented  to  an  order  compelling  them  to  provide  Chinese  and 
Spanish  language  voting  and  registration  materials  and 
assistance,  in  keeping  with  the  requirements  of  42  U.S.C. 
1973aa-la.   The  decree  further  committed  the  Registrar  to 
establish  a  voter  registration  and  outreach  plan  in  the  Spanish 
and  Chinese-speaking  communities  and  to  recruit  multilingual  poll 
officials.   These  obligations,  as  well  as  additional 
administrative  and  record-keeping  provisions,  are  independent  of 
those  contained  in  42  U.S.C.  1973aa-la,  and  are  to  remain  in 
effect  "until  August  6,  1985,  or  until  such  time  as  42  U.S.C.  § 
1973aa-la  may  be  substantively  modified  or  repealed,  whichever  is 
earlier . " 

In  a  memorandum  dated  July  6,  1984,  the  Secretary  of  State 
for  the  State  of  California  advised  that  the  Director  of  the 
Census  had  determined  that,  effective  June  25,  1984,  San 
Francisco  was  no  longer  among  those  California  counties  obligated 
to  provide  multilingual  election  materials  under  Title  III  of  the 
1975  amendments  to  the  Federal  Voting  Rights  Act.   See  Vol.  49, 
No.  123.  Federal  Register.-  for  Monday,  June  25,  1984. 

A  question  has  been  raised  whether  42  U.S.C  1973aa-la  has, 
in  fact,  been  substantively  modified,  in  light  of  the 
determination  that  San  Francisco  is  no  longer  required  by  the  Act 
to  provide  multilingual  elections  materials.   Such  a  modification 
would  clear  the  way  for  dissolution  of  the  decree.   It  first 
should  be  noted  that  the  change  under  consideration  was  not  made 
part  of  42  U.S.C.  1973aa-la  itself.   The  only  amendment  to  the 
text  of  the  Act  relevant  to  this  discussion  was  the  seven-year 
extension  of  its  operation.   The  accompanying  note  at  issue 
herein  only  clarifies  the  scope  of  its  application. 

It  is  also  significant  that  nowhere  in  the  single  major 
piece  of  legislative  history  for  Public  Law  97-205  is  there  any 
discussion  of  the  change  in  the  application  of  the  multilingual 
provisions.   See  1982  U.S.  Code  Cong,  and  Adm.  News,  pp. 
177-410.   Senate  Report  No.  97-417,  issued  by  the  Committee  on 
the  Judiciary,  speaks  only  of  the  extension  of  the  multilingual 
election  provisions  for  seven  years.   Id.,  at  243-45.   In  its 
section-by-section  analysis  of  the  bill,  the  Senate  Report 
summarizes  the  provision  as  follows: 
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Section  4 

This  section  extends  section  203  of  the  Voting 
Rights  Act,  as  amended  in  1975,  42  U.S.C.  § 
1973aa-la. 

That  section  provides  for  assistance  in  voting 
to  voters  of  certain  language  minority  groups,  in 
certain  jurisdictions  selected  according  to  a 
coverage  formula  based  on  a  large  language 
minority  population  and  a  high  illiteracy  rate. 
The  section  is  currently  due  to  expire  on  August 
6,  1985,  this  provision  extends  that  period  to 
August  6,  199  2. 

Id.  at  254.  No  mention  is  made  in  the  summary  of  any  change  in 
the  population  upon  which  the  Director  of  Census'  determination 
is  to  be  based. 

The  literal  language  of  the  uncodified  text  states  that 
"the  extension  made  by  this  section  shall  apply  only  to 
determinations  made  by  the  Director  of  the  Census  [emphasis 
added]"  under  the  stricter  criteria.   The  extension,  to  wit:  the 
period  from  1985  to  1992  (when  the  new  standard  would  apply), 
does  not  include  the  time  remaining  under  the  consent  decree. 
Any  modification  in  the  Act  would  not  take  effect  until  the 
extension  began  on  August  6,  1985,  the  date  the  consent  decree 
expires  of  its  own  accord.   The  Director  of  the  Census  has,  of 
course,  adopted  a  contrary  interpretation  by  applying  the  new 
standard  to  his  1984  determination. 

Therefore,  it  must  be  concluded  that  the  1982  amendments  to 
42  U.S.C.  1973aa-la  are  not  a  substantive  modification  of  the  Act 
as  contemplated  in  the  1980  consent  decree,  although  their  impact 
upon  the  San  Francisco  electoral  process  might  be  described  as 
"substantial."   As  noted  above,  the  obligations  placed  upon  the 
City  under  the  consent  decree  are  independent  of  those  mandated 
by  the  Federal  Voting  Rights  Act.   In  the  absence  of  a 
substantive  modification  or  the  repeal  of  the  Voting  Rights  Act, 
the  consent  decree  remains  in  effect  until  its  expiration  on 
August  6,  1985.   Having  reached  that  determination,  we  must 
conclude  that  San  Francisco  is  still  bound  by  all  of  the  terms  of 
the  1980  consent  decree. 

The  decree  does  provide  that  "[a]t  any  time  after  entry  of 
this  decree,  upon  a  showing  of  good  cause  therefor,  defendants 
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may  petition  the  Court  to  review  or  modify  the  provisions  of  this  * 
decree,  '.  .  ."   The  Board  of  Supervisors  could  by  resolution      f 
urge  the  Registrar  of  Voters,  as  the  officer  given  exclusive 
charge  of  elections  matters  under  the  Charter,  to  request  the 
City  Attorney  to  apply  to  the  court  for  a  vacation  of  the  order 
in  view  of  the  legislative  amendments  and  the  action  taken  by  the 
Director  of  the  Census. 

Whether  the  legislative  changes  are  considered  a 
substantive  modification  of  the  Act,  or  whether  the  City  seeks  on 
independent  grounds  to  dissolve  the  decree,  the  decree  still 
remains  in  effect  until  the  court  determines  otherwise.   Any 
error  should  be  on  the  side  of  continuing  compliance  unless  and 
until  a  contrary  order  is  issued  by  the  court. 

CONCLUSION 

The  provisions  of  the  1980  consent  decree  in  the  case  of 
United  States  of  America  v.  City  and  County  of  San  Francisco 
(N.D.  Cal.  C-78-2521  CFP)  are  still  applicable  to  the  City  and 
County  of  San  Francisco,  despite  the  Director  of  the  Census' 
recent  determination  that  San  Francisco  is  no  longer  obligated  to 
provide  multilingual  elections  materials  under  the  Federal  Voting 
Rights  Act. 


Respectfully  submitted, 

BURK  E.  DELVENTHAL 
Deputy  City  Attorney 

THOMAS  J./^5WEN 
Deputy  City  Attorney 
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2    Are  Citv  Pianninq  Cooe  sections  102.11  and  260 
Licaole  for  Purposes  of  .easurmo  the  height  of  a  structure  to 
terrine  if  such  structure  is  exerr.pt  froic  the  provisions  of 

Proposition  K? 

3.   Does  Proposition  K  apply  to  properties  acquired  or 

iqnated  tor  acquisition  by  the  Recreation  anu  Park  Cot.ti.sio,. 
after  acootion  of  Proposition  K.J 
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4.  Is  the  initial  determination  of  the  Zoning 
Administrator  that  a  project  will  shade  Recreation  and  Park 
Commission  property  appealable  to  the  Board  of  Permit  Appeals? 

5.  Is  the  City  Planning  Commission's  determination  of 
whether  a  shadow  has  significant  impact  appealable  to  the  Board 
of  Permit  Appeals? 


ANSWERS 

1  .  No  . 

2.  Yes. 

3  .  Yes  . 

4.  Yes. 

5.  Yes,  but  only  after  the  Central  Permit  Bureau  has 
denied  or  granted  the  permit  for  the  proposed  structure 
which  is  the  subject  of  the  Commission  determination. 


QUESTION  NO.  1 

1.   May  the  City  Planning  Commission  approve  issuance  of  a 
building  permit  for  a  structure  which  will  shadow  Recreation  and 
Park  Commission  property,  if,  although  there  is  an  otherwise 
significant  shadow  impact  on  the  park  property,  the  developer 
proposes  to  pay  for  the  right  to  use  and  to  develop  adjacent  City 
property  and  thereby  to  expand  the  park? 

INTRODUCTION 

The  facts  with  respect  to  this  question,  as  we  understand 
them,  are  as  follows.  An  office  building,  approximately  150  feet 
high,  may  be  proposed  for  construction  on  the  northwest  corner  of 
Pine  and  Kearny  Streets.  The  west  property  line  of  the  site  on 
which  the  office  building  would  be  built  is  approximately  75  feet 
from  the  eastern  edge  of  St.  Mary's  Square,  a  City  park  under  the 
jurisdiction  of  the  Recreation  and  Park  Commission.  For  purposes 
of  this  opinion,  we  assume  that  the  proposed  building  would  cause 
a  significant  shadow  on  St.  Mary's  Square  between  the  first  hour 
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after  sunrise  and  the  last  hour  before  sunset.   The  developer  may 
propose,  as  part  of  the  project,  that  the  area  between  existing 
St.  Marys  Square  and  the  boundary  of  the  site  of  the  proposed 
office  building  be  developed  as  a  park  and  become  part  of  St. 
Mary's  Square.   This  would  provide  additional  sunlit  park  area. 
During  afternoon  hours,  with  the  additional  area,  St.  Mary's 
Square  would  have  more  sunlit  area  than  it  does  now;  during  the 
morning,  even  with  the  addition,  it  would  have  less  sunlit  area. 

The  area  between  the  park  and  the  office  building  site, 
-  Lch  would  provide  the  expanded  park  area,  is  owned  by  the  City, 
under  the  jurisdiction  of  the  Parking  Authority,  and  in  large 
part  now  forms  the  roof  of  the  St.  Marys  Square  parking  garage  * 
To  replace  the  parking  which  would  be  lost  when  the  garage  is 
partially  converted  to  park  use,  part  of  the  office  building  site 
would  be  turned  over  to  the  City  for  use  as  a  parking  facility. 

In  considering  this  question,  in  addition  to  the  respective 
requests,  we  have  reviewed: 

(1)  The  arguments,  summaries  and  other  material  relating 
to  Proposition  K  included  in  the  San  Francisco  Voter  Information 
Pamphlet,  Primary  Electon,  June  5,  1984  (the  "Voter  Pamphlet"); 

(2)  Board  of  Supervisors'  files  448-83,  115-84-4  and 
115-84-4.1.   Proposition  K  was  placed  on  the  ballot  by  the 
signatures  of  individual  supervisors,  but  was  not  adopted  or  put 
on  the  ballot  by  the  Board  of  Supervisors.   These  files  contain 
material  on  similar  and  alternative  measures  which  were 
considered  at  about  the  time  that  Proposition  K  was  placed  on  the 
ballet. 

(3)  Newspaper  articles  related  to  Proposition  K,  including 
the  editorials  of  the  San  Francisco  Examiner  (June  1,  1984,  p. 
B2)  and  San  Francisco  Progress  (May  30,  1984,  p.  A8)  published 
just  before  the  election.   We  found  no  contemporaneous  editorial 
on  Proposition  K  in  the  San  Francisco  Chronicle. 

(4)  The  League  of  Women  Voters  Guide  to  Propositions, 
Primary  Election — June  5,  1984. 

The  full  text  of  Proposition  K  as  adopted  (the  "Ordinance") 
is  attached  as  an  appendix. 
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ANALYSIS 


The  fundamental  rule  of  statutory  construction  is  to 
ascertain  the  legislative  intent  so  as  to  effectuate  the  purpose 
of  the  law.   (Hoyga  v.  Superior  Court,  San  Diego  County  (1977)  75 
Cal.App.3d  122.)   Where,  as  here,  the  legislation  was  adopted  by 
a  vote  of  the  people,  it  has  been  held  that  the  voters  judge  the 
legislation  by  the  meaning  apparent  on  its  face  according  to  the 
general  use  of  the  words  employed.   (Burger  v.  Employees' 
Retirement  System  (1951)  101  Cal.App.2d  700.)   A  further  rule  of 
construction  with  respect  to  initiative  measures  provides  that 
when  "the  enactment  follows  voter  approval,  the  ballot  summary 
and  arguments  and  analysis  presented  to  the  electorate  in 
connection  with  a  particular  measure  may  be  helpful  in 
determining  the  probable  meaning  of  uncertain  language."   (Amador 
Valley  Joint  Union  High  School  v.  State  Board  of  Equalizat ion 
(1978)  22  Cal.3d  208,  245.  ) 

The  language  of  the  Ordinance  most  relevant  to  this 
question  is  as  follows: 

No  building  permit  authorizing  the 
construction  of  any  structure  that  will  cast  any 
shade  or  shadow  upon  any  property  under  the 
jurisdiction  of,  or  designated  for  acquisition 
by,  the  Recreation  and  Park  Commission  may  be 
issued  except  upon  prior  action  of  the  City 
Planning  Commission  pursuant  to  the  provisions  of 
this  ordinance  .  .  .  The  City  Planning  Commission 
shall  conduct  a  hearing  and  shall  disapprove  the 
issuance  of  any  building  permit  governed  by  the 
provisions  of  this  ordinance  if  it  finds  that  the 
proposed  project  will  have  any  adverse  impact  on 
the  use  of  the  property  under  the  jurisdiction 
of,  or  designated  for  acquisition  by,  the 
Recreation  and  Park  Commission  because  of  the 
shading  or  shadowing  that  it  will  cause,  unless 
it  is  determined  that  the  impact  would  be 
insignificant . 

The  Ordinance  requires  disapproval  of  any  proposed  project  which 
"will  have  any  adverse  impact  [unless  insignificant]  on  the  use 
of  the  property"  in  question  (emphasis  added).   Use  of  the  word 
"any" — and  limitation  of  consideration  to  the  property  in 
question — strongly  suggests  that  significant  shadow  impacts  are 
fatal  to  a  proposed  structure. 
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On  the  other  hand,  the  City  Planning  Commission  is  required 
to  consider  the  potential  adverse  impact  of  the  "proposed 
project,"  not  simply  the  structure  authorized  by  the  permit.   Use 
of  the  word  "project"  suggests  that  consideration  might  be  given 
to  proposals  offered  by  the  developer  which  would  enhance 
sunlight  in  parks,  including  adding  to  the  City's  stock  of  sunlit 
park  property.  ' 

However,  such  an  expansive  reading  of  the  word  "project" 
is,  in  our  opinion,  unwarranted.   The  City  always  has  open  to  it 
the  option  of  adding  to  its  stock  of  park  property  through 
eminent  domain,  acceptance  of  property  donated  to  it  for  park 
uses,  or,  as  in  this  case,  the  development  and  dedication  to  park 
use  of  existing  City  property.   The  Ordinance  was  adopted  to 
protect  the  sunshine  in  existing  parks  and,  as  land  is  added  to 
the  jurisdiction  of  the  Recreation  and  Park  Commission,  to  those 
additional  park  properties.   It  was  not  intended  to  allow 
developers  to  shadow  existing  parks  by  virtue  of  their  offer  of 
funds  to  pay  for  an  expanded  park  site  and  its  development. 

This  interpretation  is  supported  by  the  title  of  the 
Ordinance  ("Park  Shadow  Ban" — emphasis  added)  and  the  ballot 
summary — describing  the  Ordinance  as  requiring  disapproval  of 
"any  building  project  which  causes  significant  shading"  of  parks. 
(Voter  Pamphlet,  p.  54). 

This  conclusion  is  also  bolstered  by  reference  to  the 
ballot  arguments.   In  particular,  Supervisor  Quentin  Kopp  (in  a 
ballot  argument  opposing  the  Ordinance)  stated  that  the  Ordinance 
"ignores  steps  by  builders  to  mitigate  shadows."   Voter  Pamphlet, 
p.  58.   He  also  stated  that  the  Ordinance  had  been  interpreted  by 
the  City  Planning  Director  to  "preclude  negotiation  to  add 
sunlight  to  City  parks."   Voter  Pamphlet,  p.  57-x.   Another 
opposition  argument  stated  that  the  Ordinance  would  be  inflexible 
and  suggested  instead  "a  city  planning  code  amendment  that  would 
allow  city  officials  to  negotiate  the  best  possible  deal  for  the 


Although  we  have  inquired  into  the  matter,  no  written 
record  of  the  opinion  of  the  City  Planning  Director,  referred  to 
in  Supervisor  Kopp's  argument,  or  of  his  public  testimony, 
referred  to  in  Supervisor  Hongisto's  argument,  has  been  found. 
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parks — and  the  people  of  San  Francisco"  (argument  signed  by 
Supervisor  Richard  Hongisto,  Voter  Pamphlet,  p.  57).   Supervisor 
John  Molinari's  argument  in  favor  of  the  Ordinance  is  to  the  same 
general  effect,  describing  it  as  "outlawing  all  structures  over 
40  feet  in  height  which  cast  shade  on  parks"  (Voter  Pamphlet,  p. 
55).   Passage  of  the  Ordinance  in  light  of  these  arguments 
strongly  suggests  that  the  intent  of  the  voters  was  to  prohibit 
the  adverse  impact  of  shadowing  on  existing  and  designated  park 
property  without  regard  to  any  mitigating  offers  that  developers 
might  propose. 

It  is  also  noteworthy  that,-  at  the  time  the  Board  of 
Supervisors  debated  what  was  to  become  the  text  of  the  Ordinance, 
it  considered  an  alternative  which  specifically  permitted 
mitigation  measures.   However,  language  authorizing  mitigation 
was  not  included  in  the  Ordinance.   Compare  the  proposed  charter 
amendment  in  Board  File  No.  448-83-2,  proposed  by  Supervisor 
Silver  March  12,  1984,  tabled  March  19,  1984,  with  the  proposed 
Charter  amendment.  Board  File  No.  448-83-1  (Fifth  Draft), 
proposed  by  Supervisors  Maher  and  Renne  December  12,  1983, 
ordered  submitted  to  the  electorate  March  5,  1984  and  withdrawn 
from  the  ballot  March  20,  1984.   The  latter  contains  language 
virtually  the  same  as  that  in  the  Ordinance;  the  former, 
authorizing  mitigation  measures,  was  tabled-'. 


QUESTION  NO.  2 

2.   Are  City  Planning  Code  sections  102.11  and  260 
applicable  for  purposes  of  measuring  the  height  of  a  structure  to 
determine  if  such  structure  is  exempt  from  the  provisions  of 
Proposition  K? 


The  pertinent  language  from  the  proposed  Charter 
Amendment  in  Board  File  No.  448-83-2  reads  as  follows: 

Any  application  for  a  structure  not  exempt 
pursuant  to  subsections  (i)  through  (iv)  shall 
be  reviewed  by  the  City  Planning  Commission, 
which  may  approve  any  such  application  so  long 
as  reasonable  mitigation  of  the  adverse  impact 
on  recreational  use  of  the  park  property  is 
provided  by  the  applicant.   Structures  which 
fall  within  subsection  (v)  shall  not  be 
disapproved  pursuant  to  this  subsection  so  long 
as  reasonable  mitigation  of  the  adverse  impact 
on  recreational  use  of  the  park  property  is 
provided  by  the  applicant. 
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INTRODUCTION 


The  Ordinance  uses  the  word  "height"  in  two  separate 
provisions,  both  of  which  provide  for  exceptions  to  the 
Ordinance.   These  exceptions  are  for  building  permits  authorizing 
(1)  structures  which  do  not  exceed  40  feet  in  height ;  and  (2) 
structures  of  the  same  height  and  in  the  same  location  as 
structures  in  place  on  June  6,  1984. 

The  use  of  the  word  "height"  in  the  Ordinance  is  not  of 
itself  ambiguous;  the  height  of  something  is  commonly  understood 
to  be  the  vertical  distance  between  the  lower  and  upper  points. 
At  issue  is  the  applicable  definition  of  these  two  points  of 
measurement.   City  Planning  Code  section  102.11  defines  the  point 
of  measurement  at  the  lowest  point,  but  does  not  set  forth  a 
definition  of  the  upper  point  to  be  taken  for  measurement  of 
height.   Instead,  it  provides  that  "where  height  limits  for 
buildings  and  structures  are  established  by  this  Code,  the  upper 
points  to  be  taken  for  measurement  of  height  shall  be  as 
prescribed  in  the  provisions  relating  to  such  height  limits." 
City  Planning  Code  section  260  provides  a  definition  of  the  upper 
point  of  measurement  for  purposes  of  determining  the  height  of  a 
structure. 


ANALYS I S 


The  first  guestion  presented  with  respect  to  the 
applicability  of  current  City  Planning  Code  provisions  to  the 
Ordinance  is  whether  the  definition  of  the  word  "height"  set 
forth  in  City  Planning  Code  section  102.11  applies  in  determining 
whether  the  aforementioned  exemptions  from  the  Ordinance  are 
available.   That  definition  provides  in  part  that  the  height  of  a 
building  or  structure  is  "[t]he  vertical  distance  by  which  a 
building  or  structure  rises  above  a  certain  point  of  measurement, 
which  point  shall  be  taken  as  indicated  herein."   (C.P.C.  section 
102.11)   Generally,  the  "point  of  measurement"  is  the  center  line 
of  the  building.   If  the  lot  is  level  or  slopes  downward  from  the 
street  at  the  center  line,  then  the  point  is  taken  from  the  curb 
level.   If  the  lot  slopes  upward  from  the  street,  the  prescribed 
method  of  measurement  takes  into  account  the  differing  ground 
elevations  at  either  side  of  the  building.  (C.P.C.  section 
102.11(b),  (c).)   City  Planning  Code  section  102.11(d)  also 
provides  that  "[w]here  the  lot  has  frontage  on  two  or  more 
streets,  the  owner  may  choose  the  street  or  streets  from  which 
the  measurement  of  height  is  to  be  taken,  within  the  scope  of  the 
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rules  stated  above."   Section  102. 11  does  not  set  forth  a 
definition  of  the  upper  points  to  be  taken  for  measurement  of 
height . 

While  it  is  clear  that  the  voters  intended  to  exclude  from 
the  provisions  of  the  Ordinance  any  building  permits  authorizing 
structures  not  in  excess  of  40  feet  in  height,  and  structures  of 
the  same  height  and  location  as  those  in  place  on  June  6,  1984, 
the  legislation  does  not  specifically  provide  for  a  method  of 
measuring  the  height  of  structures.  Nor  do  the  ballot  arguments 
speak  to  this  issue. 

The  text  of  the  Ordinance  does,  however,  include  the 
statement  that  "[t]he  provisions  of  this  ordinance  shall  also  be 
incorporated  into  the  City  Planning  Code."   The  definitional 
section  of  the  City  Planning  Code  provides  that  "[f]or  the 
purposes  of  this  Code,  certain  words  and  terms  used  herein  are 
defined  as  set  forth  in  this  and  the  following  sections." 
(C.P.C  section  102 . ) 

There  are  two  rules  of  statutory  construction  which  support 
the  conclusion  that  the  City  Planning  Code  definition  of  height 
is  applicable  for  purposes  of  implementing  the  Ordinance.   First, 
it  has  been  held  that  terms  defined  by  a  statute  in  which  they 
are  found  will  be  presumed  to  have  been  used  in  the  sense  of  the 
definition.   (Meade  v.  Watson  (1885)  67  Cal  .  591.)   Second,  it  is 
presumed  that  similar  words  used  in  different  code  sections  or 
provisions  standing  in  pari  materia,  (i.e.,  on  the  same  subject) 
will  be  given  the  same  interpretation.   (Hunstock  v.  Estate 
Development  Corp.  (1943)  22  Cal. 2d  205.) 

Insofar  as  section  102.11  defines  "height"  and  the  lower 
"point  of  measurement"  for  the  purposes  of  the  City  Planning 
Code,  and  the  Ordinance  is  to  be  incorporated  into  the  City 
Planning  Code,  then  these  two  rules  of  construction  dictate  the 
applicability  of  the  City  Planning  Code  section  102.11  definition 
for  purposes  of  implementing  the  ordinance. 

While  section  102.11  of  the  City  Planning  Code  provides  a 
definition  of  the  lower  'point  of  measurement"  for  purposes  of 
determining  the  height  of  a  structure,  the  section  does  not 
include  a  definition  of  the  upper  point  of  measurement.   Instead, 
it  provides  that  "the  upper  points  to  be  taken  for  measurement  of 
height  shall  be  as  prescribed  in  the  provisions  relating  to  such 
height  limits."  (C.P.C.  102.11.) 
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Section  260  of  the  City  Planning  Code  provides  in  part: 

"Sec.  260.   HEIGHT  LIMITS:   MEASUREMENT. 

"(a)   Method  of  measurement.   The  limits  upon 
the  height  of  buildings  and  structures  shall  be 
as  specified  on  the  Zoning  Maps.   In  the 
measurement  of  height  for  purposes  of  such 
limits,  the  following  rules  shall  be  applicable: 

1 .  The  point  above  which  such  measurement 
shall  be  taken  shall  be  as  specified  in  the 
definition  of  "height"  in  this  Code. 

2.  The  upper  point  to  which  such  measurement 
shall  be  taken  shall  be  the  highest  point  on  the 
finished  roof  in  the  case  of  a  flat  roof,  and  the 
average  height  of  the  rise  in  the  case  of  a 
pitched  roof,  or  any  higher  point  of  a  feature 
not  exempted  under  Subsection  (b)  below." 

Subsection  (b)  exempts  certain  features  such  as  mechanical 
equipment,  chimneys,  antennas,  windscreens  and  the  like,  up  to  a 
specified  number  of  feet,  depending  upon  whether  the  height  limit 
is  more  or  less  than  65  feet. 

At  issue  is  whether  the  provisions  for  measurement  of 
height  when  applying  height  limits  likewise  apply  under  the 
Ordinance.   We  conclude  that  they  do. 

The  rules  of  statutory  construction  which  favor  harmonizing 
provisions  relating  to  the  same  subject  support  the  conclusion 
that  where  height  limits  are  established  by  the  Code,  the  method 
of  measuring  height  should  be  uniformly  applied.   Given  the 
absence  of  evidence  of  a  contrary  intent,  it  is  reasonable  to 
conclude  that  by  directing  the  incorporation  of  the  Ordinance 
into  the  Code,  it  was  intended  that  the  method  of  measuring 
height  as  provided  in  the  Code  would  apply.   We  therefore 
conclude  that  the  provisions  of  Section  260  are  applicable  to  the 
Ordinance . 

QUESTION  NO.  3 

3.   Does  Proposition  K  apply  to  properties  acquired  or 
designated  for  acquisition  by  the  Recreation  and  Park  Commission 
after  adoption  of  Proposition  K? 
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ANALYSIS 


The  relevant  portion  of  the  Ordinance  covers  proposed 
structures  which  shade  or  shadow  "any  property  under  the 
jurisdiction,  or  designated  for  acquisition  by,  the  Recreation 
and  Park  Commission  ..."   On  its  face,  the  language  covers  all 
property  under  Recreation  and  Park  Commission  jurisdiction  at  the 
time  construction  of  a  building  is  proposed.   Nothing  in  the 
Ordinance  suggests  a  limitation  to  property  already  under  the 
Recreation  and  Park  Commission's  jurisdiction  on  June  5,  1984. 

In  fact,  the  Ordinance's  explicit  inclusion  of  property 
designated  for  acquisition  by  the  Recreation  and  Park  Commission 
makes  sense  only  if  the  Ordinance  covers  later  acquired 
property.   It  would  make  no  sense  for  property  to  be  covered 
while  designated  for  acquisition,  but  not  to  be  covered  when 
actually  acquired  by  the  Recreation  and  Park  Commission 
subsequent  to  enactment  of  the  Ordinance.   Therefore,  we  conclude 
that  the  Ordinance  does  apply  to  property  the  Recreation  and  Park 
Commission  acquires  in  the  future. 

QUESTION  NO.  4 

4.   Is  the  initial  determination  of  the  Zoning 
Administrator  that  a  project  will  shade  Recreation  and  Park 
Commission  property  appealable  to  the  Board  of  Permit  Appeals? 

ANALYS I S 


part : 


City  Planning  Code  section  308.2  (a)  provides  in  relevant 

"The  action  of  the  Zoning  Administrator  ...  in 
making  any  order,  requirement,  decision  or  other 
determination  . . .  shall  be  subject  to  appeal  to  the 
Board  of  Permit  Appeals  in  accordance  with  this 
section. " 

The  Ordinance  states  that  the  Zoning  Administrator  shall 
"determine"  which  proposed  structures  will  shade  or  shadow 
Recreation  and  Park  Commission  property.   The  clear  effect  of  the 
language  of  this  provision,  and  its  apparent  intent,  are  to 
charge  the  Zoning  Administrator  with  making  a  "determination"  of 
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the  kind  which  is  subject  to  appeal  under -City  Planning  Code 
section  308.2  (a).   Therefore,  it  is  our  opinion  that  the 
Administrator's  initial  determination  of  whether  a  proposed 
structure  would  shade  or  shadow  Recreation  and  Park  Commission 
property  may  be  appealed  to  the  Board  of  Permit  Appeals. 

QUESTION  NO.  5 

5.   Is  the  City  Planning  Commission's  determination  of 
whether  a  shadow  has  significant  impact  appealable  to  the  Board 
of  Permit  Appeals? 

ANALYSIS 


par' 


San  Francisco  Charter  Section  3.651  provides  in  relevant 

"Any  applicant  for  a  permit  or  license  who  is 
denied  such  permit  or  license  by  the  Department 
authorized  to  issue  same  ...  or  any  person  who  deems 
that  his  interest  or  property  or  that  the  general 
public  interest  will  be  adversely  affected  as  the 
result  of  operations  authorized  by  or  under  any 
permit  or  license  granted  or  issued  by  any 
department,  may  appeal  to  the  Board  of  Permit 
Appeals . " 

Neither  Charter  section  3.651  nor  any  other  legislation 
vests  jurisdiction  in  the  Board  of  Permit  Appeals  to  review  the 
Commission  s  determination  of  a  shadow  impact  other  than  in 
connection  with  the  granting  or  denial  of  a  building  permit. 

If  the  City  Planning  Commission  disapproves  a  building 
permit  application  because  of  a  determination  that  a  shadowing 
impact  will  be  significant,  that  action  will  result  in  a 
recommendation  by  the  City  Planning  Commission  that  the  Central 
Permit  Bureau  disapprove  the  building  permit  application.   The 
Central  Permit  Bureau,  based  upon  such  recommendation,  will 
thereafter  deny  the  permit.   (Building  Code  Section  303.)   Such 
denial  is  then  appealable  to  the  Board  of  Permit  Appeals  pursuant 
to  Charter  section  3.651.   The  Board  of  Permit  Appeals  may  then 
make  a  determination  as  to  the  shadowing  impact  as  required  by 
the  Ordinance. 


OPINION  NO.  84  -  21 


Hon.  Bill  Maher 


12 


August  10,  1984 


Conversely,  the  Commission  may  determine  that  the  shadowing 
impact  would  be  insignificant  and  may  recommend  approval  of  the 
building  permit  application  after  making  such  a  determination. 
The  Central  Permit  Bureau  will  thereafter  either  issue  or  deny 
the  permit  depending  on  other  departmental  recommendations.   The 
issuance  or  denial  of  that  permit  is  thereafter  appealable  to  the 
Board  of  Permit  Appeals.   The  issue  of  the  significance  of  the 
shadowing  impact  may  then  be  considered  at  the  appeal  of  the 
issuance  or  denial  of  the  permit. 

Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 


J 


L<^s(X^^ 


h 


PAULA  JESSON 

Deputy  City  Attorney 

Mi  'i  A ' 

RICHARD  A.  JUDD 
Deputy  City  Attorney 

NOREEN  AMBROSE 
Deputy  City  Attorney 


GEORGE  AGNOST 
City  Attorney 


NOTE:  Tliis  section  is  cntirly  new. 

Be'ft  ordained  by  the  people  of  San  FranciscM 

No  building  permit  authorizing  tTic  consti  uclion  of  any  sfi  uclurc 
that  «ill  cast  anj  shade  or  shadow  upon  any  property  under  the 
Jurisdiction  of,  or  designated  for  acquisition  by,  Ibc  Recreation  and 
Paik  Commission  maybe  issued  except  upon  prior  action  of  Ibc  City 
Plannl  ig  Commission  pursuant  (o  ibe  provisions  of  (Ms  ordinance; 
provided,  however,  that  (Tic  pro\isions  of  lliis  ordinance  shall  not 
apply  lo  building  permits  authorizing:  structures  which  do  not  ex- 
ceed -J3  feet  in  height;  structures  which  cast  a  shade  or  shadow  upon 
properly  under  Ibe  jurisdiction  of,  or  designated  for  acquisition  by, 
the  Recreation  and  Park  Commission  only  during  the  first  hour  after 
sunrise  and'or  llie  last  hour  before  sunset;  structures  to  !jc  con- 
itructcd  on  properly  under  the  Jurisdiction  of  t lie  Recreation  and 
Park  Commission  for  recreational  and  park-related purposes;  struc- 
tures of  tiic  same  height  and  in  (Tic  same  location  as  structures  In 
place  on  June  6,  l'/S-J;  projrets  for  which  ;i  building  permit  applica- 
tion has  been  filed  and  either  (i)  a  public  hearing  has  been  held  prior 
to  Mai  cli  5,  IVC  ■  on  a  draft  environmental  impact  report  published 
by  (lie  Department  of  City  Planning,  or  (ii)  a  Negative  Declaration 
has  been  published  by  (lie  Department  of  Cily  Planning  pi  ior  to  (Tie 
date  of  adoption  of  this  Initiative  ordinance;  or  projects  for  which  a 
building  permit  application  and  an  application  for  environmental 
evaluation  have  been  filed  prior  to  March  5,  I9.st  and  which  Involve 
physical  Integration  of  new  construction  with  rehabilitation  of  a 
building  designated  as  historic  either  by  the  San  Francisco  Hoard  of 
Supervisors  as  a  historical  landmark  or  by  the  Slate  Historic  Trcser- 
\-„  tin  ii  Officer  as  a  Slate  Historic  Landmark,  or  placed  by  the  United 
States  Department  of  ibc  fnti  rior  on  (be  National  Register  of  His- 
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torie  Places  and  which  arc  located  on  sites  that,  bat  for  separation  bj 

a  street  or  alley,  are  adjacent  to  such  histoi  ;c  building.  1  be  Cits  Plan- 
ning  Commission  shall  conduct  a  bearing  and  shall  disapprove  ilic  Is- 
suance of  an)  building  permit  governed  by  Ibc  provisions  of  Ibis  or- 
dinance i!  il  finds  that  the  proposed  pi  eject  « ill  have  an]  ad>  crsc  im- 
pact on  (be  use  of  the  property  under  (he  jurisdiction  of,  or  desig- 
nated for  acquisition  by,  Ibc  Recreation  and  Park  Commission  be- 
cause of  Ibe  shading  or  shadow  ing  that  it  "  ill  cause,  unless  it  is  deter- 
mined that  Ihc  impact  would  be  Insignificant.  The  City  Planning 
Commission  shall  not  make  the  determination  required  by  the  provi- 
sions of  this  subsection  until  Ihc  general  manager  of  the  Recreation 
and  Park  Department  in  consultation  with  Ihc  Recreation  and  Park 
Commission  has  had  an  opportunity  to  review  and  comment  to  the 
Cily  Planning  Commission  upon  Ibc  proposed  project.  The  City 
Planning  Commission  and  the  Recreation  and  Park  Commission, 
after  a  joint  meeting,  shall  adopt  criteria  for  ibc  Implementation  of 
the  provisions  of  ibis  ordinance.  The  zoning  administrator  shall  de- 
termine which  applications  for  building  permits  propose  structures 
which  w  ill  C3Sl  a  shade  or  shadow  upon  property  under  Ibc  jurisdic- 
tion of,  or  designated  for  acquisition  by,  (be  Recreation  and  Park 
Commission.  As  used  in  (hls,Subscctiun,  "property  designated  for 
acquisition  by  the  Recreation  and  Park  Commission"  shall  mean 
property  which  a  majority  of  each  of  the  Recreation  and  Paik  Com- 
mission and  the  Ciij  Planning  Commission  met  ting  Jointly,  with  the 
concurrence  of  ibc  Hoard  of  Supervisors,  It:  \c  recommended  for  ac- 
quisiiion  from  llie  open  space  acquisition  and  park  renovation  fund 
which  property  is  (o  be  placed  under  the  jurisdiction  of  (be  Recre- 
ation and  Park  Commission.  The  provisions  of  Ibis  ordinance  shall 
also  be  incorporated  into  (be  City  Plan  ling  ("ode. 
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Unfair  Employee  Relations  Practice  Claim  Against 
Management  Filed  by  the  San  Francisco  Residents 
and  Interns  Association  [SFIRA]:   Collective 
Bargaining  Rights  and  Interference  in 
Administrative  Affairs  of  the  Chief  Administrative 
Officer . 


QUESTIONS  PRESENTED 

(1)  Whether  the  interns  and  residents 
[housestaff]  assigned  to  San  Francisco  General 
Hospital  by  the  University  of  California  School  of 
Medicine,  San  Francisco  campus  [School  of 
Medicine],  are  "employees"  of  the  City  for 
collective  bargaining  purposes  under  the 
Meyers-Milias-Brown  Act;  and 

(2)  Whether  the  Board  of  Supervisors  can  grant 
collective  bargaining  rights  to  housestaff 
assigned  to  the  Hospital  by  the  School  of  Medicine 

CONCLUSIONS 

Question  No.  1 

No.  Housestaff  assigned  to  San  Francisco  General  Hospital 
by  the  School  of  Medicine  as  part  of  its  residency  training 
programs  are  not  "employees"  of  the  City  as  that  term  is  used  in 
the  Meyers-Milias-Brown  Act.  They  are  not  "employees"  under  the 
common  law  agency  test,  but  even  if  they  were,  they  would  not  be 
covered  for  collective  bargaining  purposes  under  Meyers-Milias- 
Brown  because  they  are  students. 


"5}  358-3315 
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Question  No.  2 

No.   Pursuant  to  the  provisions  of  Charter  Section  7.100, 
the  City  Purchaser  and  the  Chief  Administrative  Officer  entered 
into  an  agreement  with  the  School  of  Medicine  in  1959  which 
reguires  that  the  School  of  Medicine  provide  medical  staff  and 
conduct  a  portion  of  its  postgraduate  medical  training  program  at 
San  Francisco  General  Hospital  ["Agreement"].   Pursuant  to  the 
Agreement,  the  School  of  Medicine  assigns  housestaff  to  the 
Hospital  for  varying  periods.   Charter  Section  2.401  prohibits 
the  Board  of  Supervisors  from  dictating,  suggesting  or 
interfering  with  the  terms  or  administration  of  a  Department  or  a 
contract  under  the  jurisdiction  of  the  Chief  Administrative 
Officer.   It  would  constitute  interference  with  the  terms  or 
administration  of  the  Agreement  were  the  Board  of  Supervisors  to 
dictate  the  manner  in  which  benefits  provided  to  housestaff  while 
assigned  to  San  Francisco  General  Hospital  are  established. 

BACKGROUND 

In  Opinion  No.  84-6  we  concluded  that  the  University  of 
California  School  of  Medicine  housestaff  assigned  to  San 
Francisco  General  Hospital  are  not  employees  of  the  City  for 
purposes  of  Charter  Section  8.407.   Applying  the  common  law 
agency  test,  we  determined  that  the  relationship  of  the 
housestaff  to  the  City  is  that  of  independent  contractors  rather 
than  employees. 

In  footnote  5  of  Opinion  No.  84-6,  pages  11-12,  we  noted 
that  the  City's  employee  relations  ordinance,  Sections  16.200  et 
seg.  of  the  San  Francisco  Administrative  Code,  was  amended  in 
1983  to  permit  the  housestaff  separate  representation  for 
collective  bargaining  purposes.   Section  16.210  of  the  San 
Francisco  Administrative  Code.   Prior  to  this  amendment,  the 
housestaff  classifications  were  assigned  to  the  same 
representation  unit  as  the  City's  physicians. 

In  Opinion  No.  84-6,  we  concluded  that  the  act  of 
establishing  a  separate  representation  unit  did  not  make  the 
housestaff,  who  are  agents  of  the  School  of  Medicine,  employees 
of  the  City  and  County.   We  did  not  address  the  legal  issues 
involved  in  creating  a  representation  unit  for  housestaff  but 
observed  that  it  was  not  necessarily  improper  for  the  housestaff 
to  be  included  in  the  employee  category  "for  purposes  of  airing 
concerns  relative  to  the  physical  environment  in  which  they 
work . " 

Since  Opinion  84-6  issued,  the  Board  of  Supervisors  and  the 
Department  of  Public  Health  have  negotiated  an  MOU  with  the  San 
Francisco  Interns  and  Residents  Association  [SFIRA].   The  City 
Attorney  declined  to  approve  the  MOU  as  prepared  because  of  his 
concern  that  it  did  not  accurately  reflect  the  relationship  of 
the  housestaff  to  the  City  and  violated  certain  Charter 
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provisions.   The  Board  of  Supervisors  directed  the  City  Attorney 
to  revise  the  MOU  to  meet  these  concerns,  and  SFIRA  filed  the 
subject  unfair  employee  relations  practice  claim. 

In  the  course  of  examining  both  the  MOU  and  the  underlying 
relationships,  we  have  identified  as  key  the  specific  questions 
recited  above;  that  is,  whether  Meyers-Milias-Brown  requires  that 
the  City  engage  in  collective  bargaining  Vith  the  housestaff ,  and 
if  it  does  not,  whether  the  Board  may  engage  in  collective 
bargaining  with  the  housestaff  and  also  require  that  the 
Department  of  Public  Health  do  so.   For  the  reasons  which  follow, 
we  conclude  that  the  housestaff  assigned  to  San  Francisco  General 
Hospital  are  not  covered  by  Meyers-Milias-Brown  and  that  the 
Board  of  Supervisors  has  no  jurisdiction  to  grant  them  collective 
bargaining  rights.   Under  these  circumstances,  the  unfair 
employee  relations  practice  claim  should  be  dismissed. 

DISCUSSION  OF  FACTS 

1  •     History  and  Content  of  and  Authority  for  the  1959  Agreement 
with  the  School  of  Medicine. 

The  Chief  Administrative  Officer  is  responsible  for 
administration  of  the  Department  of  Public  Health  and  the  City's 
medical  facilities,  including  San  Francisco  General  Hospital. 
Charter  Section  3.510.   With  the  approval  of  the  Chief 
Administrative  Officer,  the  Purchaser  of  Supplies  has  the  power 
"to  enter  into  agreements  for  all  contractual  services  required 
by  the  several  departments  and  offices  of  the  city  and  county  .  . 
.  ."   Charter  Section  7.100. 

In  1959  the  City,  acting  through  the  Purchaser,  entered 
into  an  Agreement  with  The  Regents  of  the  University  of 
California,  a  corporation,  referred  to  in  the  Agreement  as  "The 
School  of  Medicine,"  for  the  provision  of  specified  services  at 
San  Francisco  General  Hospital.   The  circumstances  under  which 
the  parties  entered  into  the  Agreement  are  set  forth  in  the 
following  recitals: 

"WHEREAS,  the  City  and  County  operates  the  San  Francisco 
General  Hospital  (hereinafter  referred  to  as  "The 
Hospital")  at  22nd  Street  and  Potrero  Avenue,  San 
Francisco,  Califoria;  and 

"WHEREAS,  the  City  and  County  desires  to  assure  the 
continued  operation  of  the  Hospital  so  that  proper  and 
adequate  hospital  and  medical  care  may  be  supplied  for  its 
eligible  patients  admitted  to  or  cared  for  at  that 
institution;  and 

"WHEREAS,  the  attending  medical  staff  of  that 
institution  has  been  supplied  over  the  years  at  no  cost  to 
the  City  and  County  by  various  medical  schools;  and 
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"WHEREAS,  Stanford  Medical  School  is  removing  its 
attending  medical  staff,  partially  in  fiscal  year  1959-60, 
and  completely  as  of  June  30,  1960;  and 

"WHEREAS,  the  School  of  Medicine  has  indicated  to  the 
City  and  County  administration  that  it  is  unable  to 
continue  to  supply  the  present  staff  members  and  personnel 
or  undertake  to  staff  the  remaining  one-half  of  the 
institution  unless  it  receives  reimbursement  for  the 
expenses  involved;  and 

"WHEREAS,  it  is  a  benefit  to  the  City  and  County  as  well 
as  an  advantage  to  the  School  of  Medicine  to  have  the 
teaching  programs  of  the  School  of  Medicine  extended  to, 
provided  and  used  in  the  Hospital  in  the  same  measure  and 
standard  as  they  are  now  provided  and  used  in  the 
University  of  California  Medical  Center  .  .  .  ."   [Emphasis 
added. ] 

Article  I  of  the  Agreement  contains  the  University's 
commitment  to  provide  adeguate  and  properly  accredited  medical 
staff  to  maintain  accreditation  of  San  Francisco  General 
Hospital,  care  for  patients  and  train  medical  students;  specified 
medical  and  surgical  specialty  services  and  supporting 
laboratories;  and  the  eguipment,  materials  and  supplies  needed 
for  undergraduate  student  teaching  and  the  School's 
administrative  functions. 

Article  II  sets  forth  the  City's  agreement  to  operate  the 
Hospital  with  sufficient  administrative  and  support  staff  and  to 
provide  sufficient  other  eguipment,  materials  and  supplies  so  as 
to  satisfy  the  requirements  for  housestaff  training;  to  make 
space  available  for  specified  purposes  and  to  compensate  the 
School  of  Medicine  for  approved  medical  care  costs  for  specified 
medical  services. 

Article  III  of  the  Agreement  consists  of  paragraphs 
reciting  the  roles  of  the  parties  on  matters  not  covered  in  the 
first  two  articles.   The  following  language  in  paragraph  5 
expresses  the  intent  of  the  parties  regarding  the  status  of  the 
School  of  Medicine  and  must  be  taken  into  account  in  filling  in 
terms  which  are  not  otherwise  detailed  in  the  Agreement: 

"The  School  of  Medicine  including  its 
physicians  and  the  medical  students  shall  be 
deemed  to  be  independent  contractors  for  the 
purposes  of  this  contract  and  shall  be 
responsible  for  the  manner  in  which  they  perform 
the  services  required  of  them  by  the  terms  of 
this  contract  .  .  .  ."   [Emphasis  added.] 

Paragraph  7  of  Article  III  describes  the  relationship  of 
the  parties  to  the  Agreement  and  the  understanding  as  to  how  the 
Agreement  should  be  interpreted  and  administered: 
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"The  relationship  sought  to  be  established 
under  the  provisions  of  this  agreement  will  of 
necessity  bring  the  Hospital  and  the  School  of 
Medicine  into  extremely  close  contact,  from  which 
intimate,  interdependent  relationship  each  will 
derive  the  greatest  benefit  only  by  promoting  the 
interest  of  both  through  providing  the  best 
possible  care  for  the  patients,  and  each  of  the 
parties  hereto  is  therefore  entering  into  the 
contract  with  the  intention  of  cooperating  with 
the  other  in  carrying  out  the  terms  of  this 
contract  and  agrees  to  interpret  its  provisions 
in  such  manner  as  will  best  promote  the  interests 
of  both  in  health  and  education  by  rendering  the 
highest  service  to  the  patients.   The  extent  of 
medical  care  shall  be  mutually  determined  by  the 
Dean  of  the  School  of  Medicine  and  the  Director 
of  Public  Health."   [Emphasis  added.] 

Paragraph  8  of  Article  III  recognizes  the  role  of  the  Chief 
Administrative  Officer  in  that  it  provides  that  approvals  given 
by  the  Director  of  Public  Health  are  subject  to  the  approval  of 
the  Chief  Administrative  Officer. 

Paragraphs  10  and  11  of  Article  III  provide  that  the 
Agreement  shall  remain  in  effect  from  year  to  year  unless  the 
Controller  does  not  certify  that  funds  are  available  for  the 
purposes  set  forth  in  the  Agreement.   It  may  also  be  terminated 
upon  90  days  notice  under  specified  circumstances.   The 
Department  of  Public  Health  submits  the  1959  Agreement  for  fund 
certification  by  the  Controller  annually. 

Although  the  Agreement  is  silent  on  the  subject,  by  virtue 
of  being  included  in  the  School  of  Medicine,  which  is  described 
as  an  independent  contractor,  one  would  anticipate  that  the 
housestaff  would  be  selected,  assigned,  supervised,  disciplined 
and  terminated,  inappropriate,  by  the  School  of  Medicine,  not 
the  City.   See  the  quoted  language  from  Article  III,  paragraph  5, 
above.   In  fact,  this  is  how  the  medical  training  program 
operates . 

The  Agreement  is  also  silent  on  the  amount  of  the  stipend 
to  be  paid  the  housestaff  and  who  will  pay  it,  whether  housestaff 
will  receive  vacations  and  health  benefits,  whether  sleeping 
quarters  will  be  provided  at  the  Hospital  when  they  are  on-call, 
etc.   Again,  one  would  anticipate  that  these  benefits  would  be 
established  by  the  School  of  Medicine  and  many  of  them  have  been. 

2.    Benefits  Provided  Housestaff  Assigned  to  San  Francisco 
General  Hospital  Other  Than  the  Stipend. 

According  to  Janet  Cole,  an  administrative  analyst  for 
post-doctoral  education  at  the  School  of  Medicine,  without  regard 
to  the  hospitals  through  which  they  rotate,  persons  participating 
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in  the  School  of  Medicine  residency  program  are  eligible  for  two 
weeks  of  vacation  and  two  weeks  of  educational  leave  each  year, 
beginning  with  their  first  year;  for  student  loans;  and  for  full 
medical  and  dental  coverage  for  themselves  and  their  dependents. 
They  also  have  access  to  Millberry  Union  which  is  a  recreational 
and  athletic  facility  for  the  University  of  California.   The  City 
reimburses  the  University  for  the  cost  of  the  medical  and  dental 
insurance  during  the  period  that  the  housestaff  are  assigned  to 
San  Francisco  General  Hospital  and  a  proportionate  share  of  the 
Millberry  Union  dues. 

In  contrast  to  the  benefits  which  housestaff  receive 
through  the  School  of  Medicine,  City  employees  receive  no  health 
benefits  for  the  first  six  months  of  their  employment  and  the 
City  does  not  cover  dependents  or  dental  benefits.   City 
employees  are  not  eligible  for  a  vacation  until  they  have  served 
one  full  year  and  they  do  not  enjoy  the  benefits  of  athletic  or 
recreational  facilities  paid  for  by  the  City. 

Other  "benefits"  which  are  made  available  directly  to  the 
housestaff  by  the  City  relate  to  the  physical  environment  at  San 
Francisco  General  Hospital,  for  example,  lounge  facilities  and 
sleeping  quarters  for  housestaff  who  are  on-call. 

3  .     The  Housestaff  Stipends. 

Annually  after  consultation  with  the  University  of 
California  on  the  size  of  its  medical  program  for  the  coming 
year,  the  City  budgets  positions  for  housestaff  who  rotate 
through  San  Francisco  General  Hospital   In  fiscal  year  1983-84, 
488  housestaff  rotated  through  198  positions  at  San  Francisco 
General  Hospital.   The  duration  of  a  rotation  to  San  Francisco 
General  Hospital  in  1983-84  ranged  from  one  to  12  months.   Of  the 
488  housestaff  who  rotated  through  San  Francisco  General  Hospital 
in  1983-84,  only  52  were  assigned  there  for  nine  or  more  months 
and  of  these  25,  or  about  5%  of  the  total  who  rotated  through  the 
Hospital  were  assigned  there  for  the  full  12  months.   By  far,  the 
majority  of  the  housestaff  were  assigned  to  San  Francisco  General 
for  six  or  fewer  months. 

When  a  member  of  the  housestaff  is  to  rotate  through  San 
Francisco  General  Hospital,  the  Dean's  Office  at  the  School  of 
Medicine  sends  the  City's  administrative  staff  at  the  Hospital  a 
list  of  current  housestaff,  the  names  of  the  persons  to  be 
"appointed"  to  replace  them  and  the  effective  date  of  the 
"appointment."   The  City  has  no  discretion  as  to  who  receives  an 
appointment.   The  City  prepares  paychecks  based  on  timerolls 
submitted  by  the  School  of  Medicine  and  the  School  of  Medicine 
distributes  the  checks. 

For  reasons  which  may  be  lost  in  history,  we  are  told  that 
ever  since  San  Francisco  General  Hospital  opened,  the  amount  of 
the  stipend  paid  housestaff  has  been  set  in  the  process  used  to 
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set  salaries  for  City  employees .   As  far  back  as  1932,  the 
Charter  required  that  any  change  in  the  rate  of  compensation  for 
persons  appointed  to  a  housestaff  classification  be  proposed  by 
the  Civil  Service  Commission  and  adopted  by  the  Board  of 
Supervisors  by  April  1  to  be  effective  in  the  coming  fiscal 
year.   See  Section  151  in  the  1932  San  Francisco  Charter  and 
Section  8.401  in  the  current  Charter. 

Perhaps  because  there  was  perceived  no  need  to  change  the 
status  quo,  or  perhaps  because  no  one  was  aware  that  there  might 
be  a  choice,  this  procedure  remained  in  effect  after  the  1959 
Agreement.   Until  1977,  Civil  Service  generally  made  an  effort  to 
establish  a  rate  of  compensation  for  persons  in  housestaff 
classifications  assigned  to  San  Francisco  General  Hospital  which 
was  the  same  as  the  rate  housestaff  received  when  assigned  to  the 
University  and  Veterans  Hospitals.   There  were  some  discrepancies 
over  the  years  since  the  amount  of  the  stipend  paid  at  the  other 
institutions  is  not  set  until  summer. 

The  concept  of  a  "contract  rate"  was  introduced  in  1968 
when  federal  legislation  creating  public  employment  opportunities 
required  that  the  City  agree  to  pay  participants  a  specified 
rate.   The  rate  was  shown  in  the  annual  salary  standardization 
ordinance  as  the  "contract  rate"  and  could  be  changed  anytime 
during  the  year  even  though  Charter  Section  8.401  provides  that 
rates  set  through  the  salary  standardization  ordinance  must  be 
adopted  before  April  1  in  any  year  to  take  effect  in  the 
following  fiscal  year. 

When  Charter  Section  8.407  prescribing  a  set  formula  for 
establishing  the  rate  of  compensation  for  City  employees  went 
into  effect  in  1977,  the  Civil  Service  Commission  began 
incorporating  into  the  salary  standardization  ordinance  the  rate 
paid  by  the  School  of  Medicine,  designating  it  the  "contract 
rate. "   According  to  Albert  Ambrose,  Chief  of  the  Salary 
Standardization  Section  in  Civil  Service,  the  term  "contract"  was 
used  to  refer  to  the  1959  Agreement  between  the  School  of 
Medicine  and  the  City. 

Since  housestaff  are  not  City  employees,  it  is  not  legally 
necessary  to  have  the  amount  of  the  stipend  set  through  the 
salary  setting  process.   All  of  the  explanations  given  for 
setting  the  rate  of  the  stipend  in  the  course  of  salary  setting 
for  City  employees  lead  to  the  same  conclusion;  it  was  handled  on 
the  basis  of  assumptions  regarding  the  need  to  appoint  the 
housestaff  to  positions  in  the  City  s  Civil  Service  rather  than 
on  the  basis  of  a  clear  understanding  of  the  pertinent  facts  and 
law. 

4 .    The  Impact  of  Salary  Setting  by  the  City  on  the  School  of 
Medicine  Training  Program  in  1984. 

This  year,  at  the  request  of  SFIRA  and  contrary  to  the 
recommendations  of  staff,  the  Department  of  Public  Health  and  the 
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School  of  Medicine,  the  Civil  Service  Commission  decided  to 
"deem"  housestaff  "employees"  for  the  purpose  of  setting  their 
rate  of  compensation  in  the  salary  standardization  ordinance. 
See  the  staff  report  to  the  Civil  Service  Commission,  dated 
January  17,  1984,  a  copy  of  which  appears  as  Appendix  A.   (The 
Civil  Service  Commission  explicitly  stated  that  the 
"determination"  that  housestaff  be  treated  as  employees  for  the 
purpose  of  the  salary  standarization  ordinance  would  not  continue 
beyond  June  30,  1985.)   The  resulting  increase  on  the  stipends 
for  persons  in  the  School  of  Medicine  training  program  when  they 
are  assigned  to  San  Francisco  General  Hospital  is  13.4%.   In 
contrast,  the  increase  in  the  University  of  California  system  was 
scheduled  to  be  9%  starting  July  1  and  an  additional  3.8% 
starting  January  1,  1985. 

The  School  of  Medicine  clearly  has  an  interest  in  the 
amount  of  the  stipend  paid  and  in  the  other  benefits  provided 
housestaff  by  San  Francisco.   If  the  amount  of  the  stipend  or 
other  benefits  is  significantly  different  at  one  hospital  than  at 
another,  morale  problems  may  develop  within  the  housestaff  ranks 
and  these  may  have  an  impact  on  the  educational  process. 

To  reduce  the  ineguities  resulting  from  stipend  rates  set 
by  the  Civil  Service  Commission  for  this  fiscal  year,  which 
differed  not  only  by  facility,  but  by  date,  the  School  of 
Medicine  on  the  San  Francisco  campus  sought  and  obtained 
permission  to  average  the  increase  over  the  full  year  with  the 
result  that  throughout  the  year  housestaff  receive  a  10.9% 
increase  when  assigned  to  the  University  or  Veterans  Hospitals 
and  13.4%  when  assigned  to  San  Francisco  General  Hospital. 

With  the  rate  of  increase  at  the  School  of  Medicine 
averaged  over  the  year,  the  amount  of  the  difference  in  the  rates 
paid  is  unlikely  to  significantly  affect  the  choices  housestaff 
make  when  bidding  for  vacations  and  rotations.   However,  the 
difference  in  the  amount  of  the  stipends  may  well  affect  the 
morale  of  housestaff  and  this  could  impact  on  the  ability  of  the 
parties  to  focus  on  their  ultimate  goal  in  the  Agreement,  which 
is  to  carry  out  its  terms  "in  such  a  manner  as  will  best  promote 
the  interests  of  both  in  health  and  education  by  rendering  the 
highest  service  to  the  patients."   See  Article  III,  paragraph  7, 
guoted  above. 

5 .    Housestaff  Training  Program  and  the  Role  of  San  Francisco 
General  Hospital  in  It. 

The  University  of  California,  San  Francisco  School  of 
Medicine's  postgraduate  medical  training  program  for  housestaff 
is  one  of  the  most  highly  sought  in  the  country,  in  part  because 
of  the  opportunity  to  be  exposed  to  the  variety  of  patient 
populations  served  by  the  three  primary  hospitals  involved  in  the 
program:  those  owned  and  operated  by  the  University  of 
California,  the  Veterans  Hospital  and  San  Francisco  General 
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Hospital.   The  program  is  thoroughly  described  in  testimony  given 
in  a  1979  proceeding  before  the  State  Public  Employment  Relations 
Board  [ PERB ]  involving  the  Regents  of  the  University  of 
California,  Physicians  National  House  Staff  Association  and  Union 
of  American  Physicians  and  Dentists,  PERB  Case  No.  SF-CE-1-H. 

The  issue  in  the  PERB  case  is  whether  persons  in  the  School 
of  Medicine's  program  are  "employees"  for  collective  bargaining 
purposes  under  Higher  Education  Employee  Relations  Act  [HEERA], 
California  Government  Code  Sections  3560,  et  seq.   The  hearing 
officer  concluded  that  they  were  students,  rather  than  employees. 
PERB  reversed  the  hearing  officer,  but  on  July  25,  1984,  the 
California  Court  of  Appeal,  First  Appellate  District,  Division 
Two,  reversed  PERB  in  The  Regents  of  the  University  of  California 
v.  Public  Employment  Relations  Board,  et  al.  A021708  ([P.E.R.B. 
No.  SF-CE-1-H).   The  Court  held  that  housestaff  at  the  University 
of  .California  medical  schools  are  students  and  not  entitled  to 
collective  bargaining  rights  under  HEERA.   The  decision  has  not 
become  final;  a  request  for  rehearing  is  pending  and  it  is 
anticipated  that  an  appeal  will  be  filed. -x 

The  testimony  at  the  PERB  hearing  established  that  the 
experience  of  housestaff  at  San  Francisco  General  Hospital  is  an 
integral  part  of  the  training  program.   The  testimony  before  PERB 
includes  that  of  Dr.  William  Hamilton,  Chairman  of  the  Department 
of  Anesthesia  and  Associate  Dean  for  post-doctoral  education  at 
the  Medical  School.   Dr.  Hamilton  is  responsible  for  "integration 
or  coordination  of  affairs  of  housestaff  and  various  departments 
who  have  housestaff  training  programs."   See  the  transcript  of 
testimony  before  the  PERB  hearing  officer  in  the  University  of 
California  case  referenced  above,  Volume  IV,  page  4,  lines  2-5 
[Vol.  IV,  4:2-5]. 

In  his  testimony  at  the  PERB  hearing,  Dr.  Hamilton 
explained  that  responsibility  for  development  and  operation  of 
the  various  residency  programs  is  delegated  to  the  speciality 
departments  involved,  e.g.,  anesthesiology  or  surgery,  and 
described  the  procedures  which  the  University  follows  in 
selecting  the  chairs  for  the  departments.   Vol.  IV,  6:2-8:16.   In 
explaining  the  use  of  the  term  "integrated  graduate  program,"  Dr. 
Hamilton  described  the  operation  of  the  programs  at  San  Francisco 
General  Hospital  and  the  Veterans  Administration  Hospital  as: 

.  .  .  really  part  of  our  residency  program.   We 
select  the  residents;  we  manage  the  graduate 
program  there  and  we  determine  when  they  go 
there;  when  they  come  home;  how  long  their 
experience  will  be  there."   Vol.  IV,  17:5-12. 


The  real  party  in  interest  in  the  PERB  case  was  the 
now  defunct  Physicians  National  Housestaff  Association.   SFIRA  is 
one  of  two  local  housestaff  associations  which  are  PNHA's 
successors  in  interest  in  the  proceeding. 
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Dr.  Hamilton  testified  that  the  primary  reason  for  using 
other  hospitals  to  train  residents  is  that  the  University's 
hospitals  do  not  have  enough  patients  or  the  variety  of  patients 
needed  to  provide  the  desired  clinical  experience.   For  example, 
the  benefits  of  a  rotation  to  San  Francisco  General  for  a 
resident  in  anesthesiology  include  more  experience  with  trauma 
and  with  patients  who  are  older  or  who  are  involved  in  the  drug 
scene.   Vol  IV,  18:1-19:5.   (The  trauma  unit  at  San  Francisco 
General  Hospital  is  considered  outstanding  in  the  United  States, 
if  not  the  world . ) 

Dr.  Hamilton  also  testified  that  decisions  regarding  the 
program  and  call  schedule  for,  and  evaluations  of,  housestaff  at 
San  Francisco  General  Hospital  are  determined  by  the  School  of 
Medicine  faculty.   Vol.  IV,  20:5-21:9. 

The  testimony  of  two  doctors  in  the  residency  program 
illustrates  the  role  San  Francisco  General  Hospital  plays  in 
attracting  doctors  to  the  program.    Dr.  Christopher  Baker 
explained  that  he  entered  a  residency  program  in  order  "to 
receive  training  sufficient  to  enable  me  to  become  a  practicing 
general  surgeon."   Vol.  VII,  64:4-5   He  and  Dr.  Alan  Guerci,  then 
Chief  Medical  Resident  in  internal  medicine,  both  described  the 
factors  which  led  them  to  seek  a  residency  at  the  School  of 
Medicine  as  including  the  excellence  of  the  faculty  and  the  kinds 
of  hospitals  affiliated  with  the  program.   Baker,  Vol.  VII, 
64:22-65:1;  Guerci,  Vol  VI,  85:3-8.   Dr.  Baker  noted  a  special 
interest  in  the  field  of  trauma.   Dr.  Guerci  described  the 
significance  of  the  three  hospitals  as  follows: 

"For  example,  the  U.  C.  San  Francisco  program 
offers  experience  in  a  county  hospital  and  a 
Veteran's  Administration  Hospital  and  the 
University  hospital.   Each  of  those  institutions 
tends  to  see  different  kinds  of  patients  with 
different  kinds  of  problems.   There's  overlap,  of 
course,  but  the  University  hospital  serves  as  a 
referral  center.   The  county  hospital,  by 
contrast,  sees  a  disproportionate  amount  of 
catastrophic  illness.   So  that  the  program  with 
three  hospitals  —  well,  this  particular  program, 
I  thought  offered  at  [sic]  better  balance  than 
many  of  the  others  that  I  looked  at."   Vol.  VI, 
85:3-16. 

Dr.  Baker  and  Dr.  Guerci  both  testified  that  the  amount  of 
the  stipend  and  the  vacation  and  insurance  benefits  available  to 
housestaff  were  not  factors  in  the  decision  to  participate  in  the 
School  of  Medicine  training  program.   Baker,  Vol.  VII,  at 
64:6-18;  Guerci,  Vol.  VI,  85:16-21. 

The  fact  that  rotations  to  San  Francisco  General  Hospital 
are  an  integral  part  of  the  training  in  most  of  the  School  of 
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Medicine's  residency  programs  is  reflected  in  the  description  of 
the  programs  in  a  bulletin.  University  of  California,  San 
Francisco  School  of  Medicine,  1983-84,  at  pages  50-65.   In 
addition,  by  way  of  illustration,  the  role  the  rotation  through 
San  Francisco  General  Hospital  plays  in  the  surgery  program  is 
described  in  detail  in  Dr.  Baker's  testimony.  Vol.  VII, 
65:4-100:12.   It  is  also  revealed  in  the  description  of  the 
educational  program  for  opthamology  residents  at  the  San 
Francisco  campus  given  by  Dr.  Jim  O'Donnell,  then  director  of 
education  for  the  opthmology  department.   Vol  VII,  113:27-188:13. 

7  .     History  of  Collective  Bargaining  With  Housestaff. 

San  Francisco  Administrative  Code  Section  16.210 
establishes  representation  units  for  City  employees.   Since  1976 
Unit  8  has  been  the  designated  unit  for  professional  employees. 
The  Union  of  American  Physicians  and  Dentists  [UAPD]  has  been  the 
recognized  employee  organization  for  the  City's  doctors. 

Until  this  past  year,  the  City's  employee  relations 
director  assigned  the  Civil  Service  classifications  to  which 
housestaff  are  appointed  while  at  San  Francisco  General  Hospital 
to  the  representation  unit  for  which  UAPD  is  the  recognized 
employee  organization.   We  are  told  that  when  the  City's  employee 
relations  program  was  set  up  there  were  two  goals:   create  as  few 
bargaining  units  as  possible,  taking  into  account  the  community 
of  interest  among  the  persons  in  the  classes  to  be  affected,  and 
assign  every  Civil  Service  classification  to  a  representation 
unit.   No  consideration  was  given  to  whether  persons  appointed  to 
particular  classifications  were,  in  fact,  City  employees. 

According  to  the  Personnel  Director  for  the  Department  of 
Public  Health,  in  February,  1980,  for  the  first  time  housestaff 
proposed  some  MOU  changes  in  connection  with  the  negotiations 
between  the  Department  and  UAPD.   The  Department  and  UAPD ' s 
initial  response  was  that  the  housestaff  are  primarily  students 
and  that  "[t]he  Department  can  not  agree  to  any  proposal  which 
contradicts  or  in  any  way  hampers  the  training  program  provided 
in  the  contract  with  U.C.  Medical  Center." 

In  the  face  of  a  threatened  strike  by  the  housestaff  in 
June,  the  Mayor  intervened.   The  parties  signed  a  "Declaration  of 
Intent"  in  which  the  Department  of  Public  Health  agreed  to 
re-examine  issues  previously  considered  non-negotiable  and  to 
commence  negotiations  on  an  MOU  which  would  cover  the  specific 
concerns  of  the  housestaff.   The  negotiations  continued  into  the 
fall.   In  October  some  of  the  housestaff  withheld  their  services 
in  order  to  achieve  the  goals  they  desired  in  the  negotiations. 
Eventually  agreement  was  reached  and  set  forth  in  a  joint  City 
and  Department  of  Public  Health  MOU  with  UAPD  for  the  period 
March  23,  1981  to  July  1,  1982. 
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The  MOU  included  a  new  "Article  XVII  -  Interne  and  Resident 
Provisions"  and  had  a  retroactive  effective  date  of  October  24, 
1980.   The  MOU  dealt  with  a  variety  of  issues  which  affect 
housestaf f  when  assigned  to  San  Francisco  General  Hospital.   It 
contained -various  recitals  which  reflect  the  fact  that  housestaf f 
serve  under  the  direction  of  the  School  of  Medicine;  for  example. 
Article  XVII,  Section  IA  read,  in  pertinent  part: 

"...  are  appointed  as  interns  and  residents  at 
San  Francisco  General  Hospital  for  varying 
lengths  of  time,  under  the  supervision  of  their 
training  program  director  and  the  respective 
Chief  of  Service  at  SFGHMC." 

Although  there  had  been  a  housestaff  lounge  used  by  SFIRA 
and  sleeping  guarters  for  housestaff  on-call,  the  MOU  confirmed 
that  SFIRA  could  use  the  lounge  and  established  minimum 
reguirements  for  the  on-call  facilities.   It  contained  assurances 
regarding  the  Department  of  Public  Health's  efforts  to  maintain 
adequate  security  at  the  Hospital. 

The  MOU  also  included  a  provision  stating  that  "[t]he 
Department  will  take  no  reprisals  against  any  person  who  has 
participated  in  the  job  action  taken  on  or  about  October  21-24th, 
1980."   Article  XVII,  Section  XXII.   In  view  of  the  mandatory 
termination  of  employment  provision  for  City  employees  who  strike 
in  Charter  Section  8.346,  this  provision  necessarily  assumed  that 
the  housestaff  were  not  City  employees. 

In  late  1982  SFIRA  sought  decertification  of  UAPD  as  the 
representative  of  the  classes  to  which  housestaff  are  appointed. 
At  the  request  of  SFIRA,  the  Board  of  Supervisors  amended  the 
employee  relations  ordinance  in  1983  to  permit  creation  of  a 
separate  subunit  for  representation  of  housestaff. 

Despite  the  City  Attorney's  conclusion  that  the  housestaff 
are  not  employees  for  purposes  of  Charter  Section  8.407, 
described  above,  the  Board  of  Supervisors,  the  Department  of 
Public  Health  and  the  Hospital  negotiated  an  MOU  with  SFIRA  and 
presented  it  to  this  office  for  approval  in  May.   For  the  reasons 
set  forth  more  fully  below,  we  have  concluded  that  the  housestaff 
are  not  employees  for  purposes  of  Meyers-Milias-Brown  and  that 
the  Board  of  Supervisors  does  not  have  jurisdiction  to  require 
other  City  departments  to  treat  the  housestaff  as  thouqh  they 
were  employees  for  collective  barqaining  purposes. 

ANALYSIS 

1 .    Housestaff  of  the  City  are  not  "employees"  for  purposes  of 
the  Meyers-Milias-Brown  Act. 

a.  Housestaff  are  not  "employees"  of  the  City  under  the 
common  law  agency  test. 


Patrick  Gibbons  13  August  27,  1984 

OPINION  NO.  84-  22 

Government  Code  Section  3500  et  seq. ,  usually  referred  to 
as  the  "Meyers-Milias-Brown  Act",  sets  forth  the  collective 
bargaining  requirements  imposed  on  local  public  agencies  by  the 
State  Legislature.  Essentially,  Section  3501  defines  a  "public 
employee"  as  "any  person  employed  by  any  public  agency."  The 
common  law  agency  test  has  been  applied  to  determine  whether  an 
employee-employer  relationship  exists.  This  is  consistent  with 
use  of  the  term  "employee"  in  federal  labor  relations  law. 

Whether  an  employee-employer  relationship  exists  for 
purposes  of  Meyers-Milias-Brown  in  the  context  of  two  different 
entities,  both  of  which  have  some  characteristics  of  an  employer, 
depends  on  an  analysis  of  all  of  the  factors.   In  Service 
Employees  Internat .  Union  v.  Superior  Court,  (1982)  137 
Cal.App.3d  320,  the  Court  of  Appeal  determined  that  even  though 
they  received  their  salary  and  benefits  from  the  County  of  Santa 
Clara,  court  employees  and  attaches,  including  court 
commissioners,  referees,  reporters,  secretaries  and  legal 
research  assistants,  are  not  employees  of  a  "local  public 
agency,"  and  thus  not  covered  by  Meyers-Milias-Brown,  because 
they  are  appointed  by  the  court  under  specific  authority  or  by 
the  board  of  supervisors  under  general  statutes  relating  to  court 
staff  and  facilities;  they  are  exempt  from  civil  service  and 
serve  at  the  pleasure  of  the  Superior  Court;  and  the  Superior 
Court  has  exclusive  control  over  their  duties.   In  contrast,  the 
court  held  that  deputy  county  clerks  are  employees  of  the  Santa 
Clara  County.   Although  the  clerks  also  perform  duties  for  the 
Superior  Court,  civil  service  rules  govern  their  hiring, 
promotion,  discipline  and  termination  and  they  are  appointed  by 
an  officer  of  the  county,  the  County  Clerk. 

In  this  context,  the  Court  of  Appeal  described  the  factors 
to  be  considered  in  determining  whether  an  employee-employer 
relationship  exists.   The  right  to  control  the  duties  of  the 
personnel  involved  is  an  element,  but  not  the  only  element  to  be 
considered: 

"Other  factors  to  consider  are  the  power  to 
discharge  the  employee,  payment  of  salary,  nature 
of  services.   The  parties'  belief  as  to  the 
employment  relationship  is  also  to  be 
considered."   137  Cal.App.3d  at  326. 

Following  the  reasoning  and  weight  given  the  various 
factors  in  the  Service  Employees  case,  it  is  clear  that  even 
though  housestaff  receive  their  stipend  from  the  City  while 
assigned  to  San  Francisco  General  Hospital,  they  are  not 
employees  of  the  City  for  purposes  of  Meyers-Milias-Brown. 

In  order  to  serve  as  housestaff  at  San  Francisco  General 
Hospital,  individuals  must  be  participating  in  one  of  the  School 
of  Medicine's  residency  programs.   The  School  of  Medicine 
determines  who  will  be  assigned  to  serve  at  San  Francisco 
General,  when  and  for  how  long,  and  what  their  duties  and  hours 
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of  work  will  be  during  the  course  of  the  assignment.   School  of 
Medicine  faculty  supervise  the  work  performed  by  members  of  the 
housestaff  assigned  to  San  Francisco  General  Hospital  and 
determine  when  and  if  discipline  is  appropriate.   The  City  has  no 
authority  to  remove  or  discipline  an  individual  resident  whose 
performance  may  be  considered  unsatisfactory. 

The  paying  of  a  stipend,  and  appointment  to  a  civil  service 
classification  for  that  purpose,  do  not  lead  to  the  conclusion 
that  housestaff  are  City  employees.   In  the  Service  Employees 
case,  the  persons  found  to  be  employees  of  the  Superior  Court, 
rather  than  Santa  Clara  County,  received  both  their  salary  and 
benefits  from  the  County.   137  Cal.App.3d  at  326. 

In  the  Service  Employees  decision,  the  court  included  the 
parties'  belief  as  to  whether  there  is  an  employment  relationship 
is  a  factor  to  be  considered  in  determining  whether  .one  exists. 
The  fact  that  the  City  engaged  in  collective  bargaining  with 
housestaff  does  not  provide  a  basis  for  concluding  that  the 
housestaff  have  a  belief  that  they  are  employees  of  the  City. 
The  MOU's  to  date  which  contain  terms  affecting  housestaff  have 
included  provisions  which  recognized  that  housestaff  are  assigned 
to  the  Hospital  by  and  serve  there  at  the  pleasure  of  and  under 
the  supervision  of  the  School  of  Medicine,  not  the  City.   For 
example,  see  the  quotation  from  Article  XVII,  Section  IA  of  the 
MOU  between  UAPD  and  the  Department  of  Public  Health  set  forth 
above.   In  addition,  it  is  highly  unlikely  that  housestaff  who 
rotate  through  San  Francisco  General  Hospital  for  six  or  fewer 
months  a  year  perceive  of  themselves  as  "employees'1  of  the  City, 
and  this  includes  the  vast  majority  of  the  housestaff  assigned  to 
San  Francisco  General  Hospital. 

The  California  courts  have  frequently  looked  to  federal 
labor  relations  legislation  for  guidance  in  interpreting  state 
laws  because  the  federal  legislation  has  "frequently  been  the 
prototype  for  California  labor  enactments."   Social  Workers' 
Union,  Local  535  v.  Alameda  County  Welfare  Dept .  (1974)  11  C.3d 
382,  at  391  [when  an  employee  has  the  right  to  have  union 
representation  in  an  interview] .   See  also   Fire  Fighters  Union, 
Local  1186,  et.  al.  v.  City  of  Vallejo  (1974)  12  Cal.3d  608, 
615-617  [whether  certain  disputed  issues  had  to  be  submitted  to 
arbitration],  and  Civil  Service  Association,  Local  400   et  al .  v. 
City  and  County  of  San  Francisco  (1978)  22  Cal.3d  552,  at  567-568 
[employee's  right  to  union  representation  during  entire  course  of 
employer-initiated  disciplinary  proceedings].   See  also  Grodin, 
Public  Employee  Bargaining  in  California:   The  Meyers-Milias-Brown 
Act  in  the  Courts  (1972)  23  Hastings  L.J.  719,  at  749. 

Just  as  in  Meyers-Milias-Brown,  the  term  "employee"  in 
federal  labor  relations  legislation  has  been  left  essentially 
undefined: 
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"The  term  'employee"  shall  include  any  employee  . 
.  .  but  shall  not  include  .  .  .  ."   [Exceptions 
omitted.].  29  U.S.C.A.  Section  152(3). 

Initially  the  courts  interpreted  "employee"  in  the  federal 
legislation  in  light  of  the  purposes  of  the  legislation. 
However,  Congress  then  amended  the  definition  to  exclude 
"independent  contractors."   The  United  States  Supreme  Court 
interpreted  this  action  as  reflecting  a  Congressional  intent  that 
the  common  law  agency  test  be  applied  in  determining  who  is  an 
employee.   N.L.R.B.  v.  United  Insurance  Company  of  America  (1968) 
390  U.S. 254,  at  256,  88  S.Ct.988,  at  989. 

For  all  of  the  reasons  described  in  Opinion  84-6,  and  on 
the  basis  of  additional  facts  and  information  regarding  operation 
of  the  School  of  Medicine's  residency  program  described  above,  we 
reaffirm  our  conclusion  in  Opinion  84-6  that  under  the  common  law 
agency  test,  members  of  the  housestaff  assigned  to  San  Francisco 
General  Hospital  are  not  employees  of  the  City  and  County  of  San 
Francisco . 

b.     The  City  is  not  a  "joint  employer  of  housestaff 

assigned  to  San  Francisco  General  Hospital  by  the 
School  of  Medicine. 

Although  not  discussed  in  the  Service  Employees  Intern. 
Union,  supra,  the  NLRB  recognizes  the  "joint  employer"  concept. 
The  joint  employer  concept  was  described  recently  in  Lareco 
Transportation  and  Warehouse,  et .  al ,  (March  21,  1984)  269 
N.L.R.B.  No.  61  as: 

"...  [recognizing]  that  two  or  more  business 
entities  are  in  fact  separate  but  that  they  share 
or  codetermine  those  matters  governing  the 
essential  terms  and  conditions  of  employment. 
[Footnote  with  citations  omitted.]   Whether  an 
employer  possess  sufficient  indicia  of  control 
over  petitioned-f or  employees  employed  by  another 
employer  is  essentially  a  factual  issue.   To 
establish  joint  employer  status  there  must  be  a 
showing  that  the  employer  meaningfully  affects 
matters  relating  to  the  employment  relationship 
such  as  hiring,  firing,  discipline,  supervision, 
and  direction. "   [Emphasis  added.]  1983-84  CCH 
NLRB  Para.  27,575. 

In  this  case,  Lareco,  which  provided  trucking  and  warehouse 
services  to  other  businesses,  was  found  not  to  be  an  employer  for 
collective  bargaining  purposes  even  though  Laerco  exercised  some 
supervision  over  the  employees,  made  some  effort  to  resolve  minor 
on-the-job  disputes  and  routed  the  work  assignments.   Also 
significant  was  the  fact  that  the  "other"  employer  and  the  union 
had  "broad  collective-bargaining  agreements  which  effectively 
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control  many  of  the  terras  and  conditions  of  employment  of  the 
petitioned-for  employees."   1983-84  CCH  NLRB  27,577. 

In  the  case  of  housestaff,  there  are  fewer  significant 
indicia  of  an  employee-employer  relationship  and  the  residency 
program  which  establishes  most  of  the  terms  and  conditions  of  the 
housestaff ' s  service  at  San  Francisco  is  surely  the  equivalent  of 
the  "broad  collective-bargaining  agreement"  which  contributed  to 
the  conclusion  that  Laerco  did  not  have  an  employee-employee 
relationship  with  the  persons  involved." 

Although  jurisdiction  was  not  contested  in  Buffalo  General 
Hospital  (1976)  224  NLRB  76,  the  NLRB  rejected  the  possibility 
that  a  non-exempt  institution  had  a  joint  employment  relationship 
with  an  exempt  institution  through  which  housestaff  rotated  on  a 
temporary  basis,  as  do  the  housestaff  at  San  Francisco  General 
Hospital,  where  the  non-exempt  institution  had  "sole  control  over 
all  aspects  of  [the]  resident's  application,  acceptance,  and 
tenure  in  the  anesthesiology  program."   In  that  case,  the  exempt 
institution  had  even  more  "control"  over  the  housestaff  than  does 
the  City  in  that  the  exempt  entity  screened  and  recommended 
applicants  for  the  residency  program.   224  NLRB  76,  footnote  1. 

See  also  Greater  Framingham  Mental  Health  Association 
(1982)  263  NLRB  1330,  in  which  the  Board  held,  in  pertinent  part: 

"The  test  for  determining  whether  the  Board 
will  assert  jurisdiction  over  an  employer  who  has 
ties  with  a  statutorily  exempt  entity  is  .  .  . 
whether  the  employer  has  sufficient  control  over 
the  employment  conditions  of  its  employees  to 
enable  it  to  bargain  with  a  labor  organization  as 
their  representative." 

The  City  clearly  does  not  have  sufficient  control  over  the 
wages,  hours  and  other  terms  and  conditions  under  which 
housestaff  serve  at  San  Francisco  General  Hospital  under  the 
current  Agreement  with  the  School  of  Medicine  to  engage  in 
meaningful  collective  bargaining.   In  addition,  the  temporary 
nature  of  the  assignment  to  the  Hospital  and  leads  to  the  the 
conclusion  that  the  City  does  not  have  an  employee-employer 
relationship  with  the  housestaff  under  Meyers-Mi  lias-Brown  and 
applicable  federal  precedent. 

c.  Under  Federal  precedent  and  State  policy  as  expressed  in 
the  Higher  Education  Employment  Act,  housestaff  are  also 
excluded  from  coverage  for  collective  bargaining 
purposes  because  they  are  students. 

Under  federal  labor  relations  precedent,  housestaff  would 
also  be  excluded  from  coverage  for  collective  bargaining  purposes 
because  they  are  students.   Cedars-Sinai  Medical  Center  (1976) 
223  N.L.R.B.  251.   This  result  has  been  reaffirmed  in  several 
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later  cases.   See  the  discussion  in  Morris,  Vol.  1,  The 
Developing  Labor  Law,  2d  ed.  1983,  at  pages  439-40. 

In  St.  Claire's  Hospital  (1977)  229  NLRB  1000,  the  NRLB 
discussed  the  Cedars-Sinai  decision  in  the  context  of  other  Board 
decisions  involving  students.   According  to  the  NLRB,  the  test  is 
whether  "the  students'  interest  in  their  employment  is  primarily 
educational  in  nature."   If  the  interest  is  primarily 
educational,  as  the  NLRB  has  determined  to  be  the  case  for 
housestaff,  there  is  no  coverage  under  federal  labor  law  whether 
the  employer  is  a  commercial  enterprise  or  the  educational 
institution  itself.   229  NLRB  at  1001-2.   See  also  the  cases 
cited  in  St.  Claire's  Hospital.   In  discussing  the  role  of 
housestaff,  the  NLRB  expressed  concern  with  having  the  collective 
bargaining  relationship,  which  by  definition  is  an  impersonal 
one,  interfere  with  the  very  personal  relationship  inherent  in 
the  medical  training  program.   The  NLRB  was  primarily  concerned 
that  collective  bargaining  would  shift  the  emphasis  in  the 
student  teacher  relationship  from  guality  education  to  economic 
concerns.   See  the  discussion  in  St.  Claire's  Hospital,  229  NLRB 
at  1002. 

The  applicable  HERRA  language,  California  Government  Code 
Section  3562(f),  basically  follows  the  lines  set  out  in  NLRB 
decisions  relating  to  students  and  provides  that  PERB : 

"...  may  find  student  employees  whose 
employment  is  contingent  on  their  status  as 
students  are  employees  only  if  the  services  they 
provide  are  unrelated  to  their  educational 
objectives,  or  that  those  educational  objectives 
are  subordinate  to  the  services  they  perform  and 
that  coverage  under  this  chapter  would  further 
the  purposes  of  this  chapter . " 

In  view  of  the  applicable  HEERA  language,  it  appears  that 
the  policy  considerations  which  led  to  the  NLRB  excluding 
students  from  collective  bargaining  rights  when  the  students' 
interest  is  primarily  educational  influenced  the  California 
Legislature  when  it  excluded  students  under  HEERA.   This  lends 
support  to  the  conclusion  that  as  a  matter  of  policy  the 
California  Legislature  intended  to  follow  federal  precedent  in 
dealing  with  students  under  HEERA,  where  the  overlap  with  the 
employees  of  educational  institutions  was  anticipated,  and  under 
Meyers-Milias-Brown,  where  the  overlap  with  public  employees  may 
not  have  been  anticipated. 

Participation  in  the  medical  training  program  operated  by 
the  School  of  Medicine  which  was  described  above  clearly 
establishes  the  status  of  housestaff  as  "students"  while 
performing  as  housestaff  at  San  Francisco  General  Hospital.   It 
is  proper  and  appropriate  to  interpret  "employee"  in 
Meyers-Milias-Brown  the  same  as  it  is  interpreted  in  federal 
labor  legislation  and  consistent  with  the  policy— expressed  in 
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HEERA.   Thus,  we  conclude  that  housestaff  assigned  to  San 
Francisco  General  Hospital  by  the  School  of  Medicine  are  students 
and  not  "employees"  within  the  meaning  of  Meyers-Mi  lias-Brown  and 
that  the  City  is  not  required  to  engage  in  collective  bargaining 
with  them. 

2 .     May  the  Board  of  Supervisors  of  its  own  accord  grant 

housestaff  assigned  to  San  Francisco  General  Hospital  by 
the  School  of  Medicine  collective  bargaining  rights? 

Both  the  Purchasing  Department  and  the  Department  of  Public 
Health  are  departments  under  the  Chief  Administrative  Officer. 
Charter  Section  3.510.   Acting  under  the  authority  provided  in 
Charter  Section  7.100,  in  1959  the  City  Purchaser  and  the  Chief 
Administrative  Officer  entered  into  the  Agreement  with  the  School 
of  Medicine,  described  above,  which  requires  the  School  of 
Medicine  to  provide  medical  staff  and  conduct  a  portion  of  its 
postgraduate  medical  training  program  at  San  Francisco  General 
Hospital.   Pursuant  to  the  Agreement,  the  School  of  Medicine 
assigns  housestaff  to  the  Hospital  for  varying  periods. 

Charter  Section  2.401  provides,  in  pertinent  part: 

"Except  for  the  purpose  of  inquiry,  the  board 
of  supervisors  shall  deal  with  the  administrative 
service  for  which  the  chief  administrative 
officer  is  responsible,  solely  through  such 
officer  .... 

"Neither  the  board  of  supervisors,  nor  its 
committees,  nor  any  of  its  members  shall  dictate, 
suggest  or  interfere  with  appointments, 
promotions,  compensations,  disciplinary  actions, 
contracts,  requisitions  for  purchases  or  other 
administrative  recommendations  or  actions  of  the 
chief  administrative  officer,  or  of  department 
heads  under  the  chief  administrative  officer  .  . 
.  .   The  board  of  supervisors  shall  deal  with 
administrative  matters  only  in  the  manner 
provided  by  this  charter,  and  any  dictation, 
suggestion  or  interference  herein  prohibited  on 
the  part  of  any  supervisor  shall  constitute 
official  misconduct  .  .  .  ."   [Emphasis  added.] 

The  terms  of  the  1959  Agreement  do  not  deal  with  particular 
benefits  provided  housestaff  assigned  to  San  Francisco  General 
Hospital.   However,  it  is  clear  that  it  is  the  intent  of  the 
parties  that  the  School  of  Medicine  have  the  right  to  establish 
the  benefits  provided  housestaff,  subject  to  the  City's  right  to 
control  of  the  physical  premises. 

The  Recitals  state  that  it  is  a  benefit  to  both  parties  to 
have  the  School  of  Medicine  teaching  programs  "extended  to, 
provided  and  used  in"  San  Francisco  General  Hospital  just  as  they 
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are  at  the  University's  hospitals.   See  the  Recitals  set  forth 
above.   The  Agreement  provides  that  the  School  of  Medicine  will 
provide  a  professional  staff  which  will  provide  competent 
"supervision,  training  and  education  to  the  medical  students, 
interns  and  residents  assigned  in  the  Hospital  to  the  [listed] 
specialities  .  .  .  ."   Article  I,  paragraph  1.   And  Article  III, 
paragraph  5,  also  quoted  above  in  pertinent  part,  states  that  the 
School  of  Medicine,  including  its  physicians  and  students,  is 
deemed  an  independent  contractor. 

Taking  into  account  the  stated  purposes  of  the  Agreement, 
the  clear  implication  of  stating  that  the  School  is  deemed  on 
independent  contractor  is  that. the  parties  did  not  intend  that 
the  City  direct  and  control  the  details  of  how  the  School  of 
Medicine  performs  its  obligations  under  the  Agreement,  which 
would  include  all  aspects  of  its  relationship  with  its  medical 
students.   This  conclusion  is  consistent  with  the  applicable  rule 
of  construction: 

"The  whole  of  a  contract  is  to  be  taken 
together  so  as  to  give  effect  to  every  part,  if 
reasonably  practicable,  each  clause  helping  to 
interpret  the  other."   Civil  Code  Section  1641. 

In  the  context  of  the  terms  of  the  1959  Agreement,  it  would 
clearly  constitute  interference  with  a  contract  under  the  Chief 
Administrative  Officer,  as  well  as  in  the  administrative  affairs 
of  a  department  under  his  jurisdiction,  for  the  Board  of 
Supervisors  to  require  the  Chief  Administrative  Officer  to  engage 
in  collective  bargaining  with  housestaff  regarding  benefits  when 
they  are  assigned  to  San  Francisco  General  Hospital  by  the  School 
of  Medicine  pursuant  to  the  Agreement. 

Apart  from  the  language  in  the  Agreement  itself,  the 
practical  implications  of  collective  bargaining  in  this  setting 
compel  the  conclusion  that  collective  bargaining  between  the  City 
and  housestaff  would  interfere  with  administration  of  the 
contract  with  the  School  of  Medicine. 

It  was  evident  in  reviewing  the  testimony  before  the  PERB 
hearing  officer  that  there  was  little  disagreement  regarding  the 
duties  performed  by  housestaff.   The  conflict  arose  in  the 
perceptions  of  the  parties  as  to  the  significance  of  those  duties 
and  the  long  hours  which  housestaff  are  assigned.   The  University 
of  California  s  witnesses  stressed  the  educational  function  of 
giving  the  housestaff  as  much  exposure  to  as  many  patients  over 
as  extended  a  period  a  time  as  possible,  and  as  much  opportunity 
to  observe,  participate  and  educate  others  in  and  about  the  care 
and  treatment  of  patients.   For  example,  one  witness  stressed  the 
importance  of  having  the  intern,  or  first  year  member  of  the 
housestaff,  enter  all  of  the  orders  on  a  particular  patient's 
chart  in  order  to  assure  that  the  intern  was  fully  aware  of  the 
course  of  treatment  and  condition  of  the  patient  at  all  times. 
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that  this  is  how  the  intern  "learns  about  the  natural  history  of 
disease."   Dr.  Raymond  Schultze,  Vice  Chairman  of  the  Department 
of  Medicine,  University  of  California,  UCLA  campus,  Vol.  V, 
107: 19-108: 13 . 

Given  the  concerns  of  the  housestaff  who  participate  in  the 
effort  to  attain  collective  bargaining  rights,  if  the  City  is 
required  to  engage  in  collective  bargaining  with  regard  to  hours 
and  related  working  conditions  of  housestaff,  pressure  will  be 
put  on  the  City  to  renegotiate  its  agreement  with  the  School  of 
Medicine  to  try  to  require  changes  in  hours  and  working 
conditions  which  at  this  time  are  within  the  control  of  the 
School  of  Medicine.   This,  and  the  difficulties  created  this  year 
when  the  amount  of  the  stipends  for  housestaff  at  San  Francisco 
General  Hospital  were  set  at  rates  different  from  those  at  the 
School  of  Medicine,  are  but  two  examples  of  how  collective 
bargaining  would  interfere  with  the  administration  of  a  contract 
under  the  Chief  Administrative  Officer. 

In  short,  it  would  clearly  interfere  with  the 
administration  of  the  Agreement  were  the  Board  of  Supervisors  to 
dictate  the  manner  in  which  benefits  provided  to  housestaff  while 
assigned  to  San  Francisco  General  Hospital  are  established. 
Charter  Section  2.401  prohibits  the  Board  of  Supervisors  from 
dictating,  suggesting  or  interfering  with  the  terms  or 
administration  of  a  Department  or  a  contract  under  the 
jurisdiction  of  the  Chief  Administrative  Officer.   Thus, 
requiring  the  Chief  Administrative  Officer  to  deal  with  the 
housestaff  through  the  structure  of  the  employee  relations 
ordinance  would  violate  the  prohibition  against  the  Board 
interfering  with  contracts  or  other  administrative  actions  of  the 
Chief  Administrative  Officer  in  violation  of  Charter  Section 
2.401 . 

As  an  aside,  the  City  has  the  right  to  control  the  physical 
premises  at  San  Francisco  General  Hospital.   The  interest  of  the 
School  of  Medicine  in  some  of  the  concerns  the  housestaff  may 
have  with  the  physical  environment  as  it  impacts  on  them  may  be 
negligible.   Given  these  circumstances,  the  School  of  Medicine 
may  choose  to  let  the  housestaff  negotiate  directly  with  the 
Hospital  on  matters  relating  to  the  physical  environment  in  which 
they  function  when  assigned  to  San  Francisco  General  Hospital 
despite  the  fact  that  the  School  of  Medicine  generally  has  the 
right  to  control  all  aspects  of  the  housestaff 's  service  at  the 
Hospital . 

Insofar  as  the  Chief  Administrative  Officer,  acting  with 
the  consent  of  the  School  of  Medicine,  discusses  directly  with 
the  housestaff  conditions  which  require  an  appropriation,  he  may 
find  it  advantageous  to  invite  the  Board  of  Superviosrs  to  have 
its  employee  relations  director  participate.   One  example  of  a 
condition  which  the  Chief  Administrator  Officer  might  discuss 
directly  with  housestaff  which  would  require  an  appropriation 
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would  be  improved  lighting  in  the  parking  lot.   (This  is  a  term 
in  the  MOU  presented  to  this  office  for  approval.)   If  the  Board 
participates  in  any  such  negotiations  at  the  request  of  the  Chief 
Administrative  Officer,  the  Board  would  not  be  in  violation  of     « 
the  prohibition  against  interfering  in  the  administrative  affairs   £ 
of  the  Chief  Administrative  Officer. 

CONCLUSION 

The  members  of  SFIRA  are  not  employees  of  the  City  and 
cannot  legally  be  granted  collective  bargaining  rights  by  the 
Board  of  Supervisors.   Since  it  does  not  represent  employees  of 
the  City,  SFIRA  has  no  standing  to  file  an  unfair  labor  relations 
practice  claim  against  management  pursuant  to  the  City*s  employee 
relations  ordinance.   We  recommend  that  you  dismiss  the  charge  on 
these  grounds  and  so  notify  SFIRA. 

Respectfully  submitted, 

GEORGE  AGNOST,  City  Attorney 

JUDITH  L.  TEICHMAN 
Deputy  City  Attorney 


APPROVED : 

GEORGE  AGNOfcT 
City  Attorney 

3197D 


Log  |  2354-83 
Date   1-17-84 


To:       The  Honorable  Civil  Service  Commission 

Through:   John  J.  Walsh,  General  Manager,  Personnel 

SUBJECT:   RECONSIDERATION  OF  STAFF  DENIAL  OF  REQUEST  TO 

ESTABLISH  A  NEW  BENCHMARK  FOR  INTERNE  AND  RESIDENTS 
CLASSIFICATIONS. 


RECOMMENDATION: 

ADOPT  REPORT;  DENY  REQUEST 

Staff  received  a  request  from  the  SFIRA  to  establish  a  new 
benchmark,  specifically  for  the  interne  and  residents  classifica- 
tions.  Staff  investigated  and  analyzed  the  request.   Staff  had 
extensive  conversations  with  the  Administrator  of  the  San  Francisco 
General  Hospital  and  the  Director  of  Personnel  for  the  Eepartment 
of  Public  Health.   Staff  also  met  on  two  separate  occasions  with 
representatives  from  the  SFIRA.   Based  on  these  activities,  staff 
has  denied  the  request. 

The  San  Francisco  General  Hospital  (SFGH)  and  University  of 
California  Medical  School  in  San  Francisco  (UCSF)  have  had  an 
historical  relationship  and  affiliation  agreement  for  many  years 
in  which  UCSF  provides  residents  and  interns  selected  by  UCSF  to 
SFGH.   UCSF  also  provides  such  residents  and  interns  to  two  other 
facilities,  the  Veterans  Administration  and  Moffett  Hospitals. 

The  salary  rates  for  the  several  classifications  are 
established  by  UCSF  in  accordance  with  their  Academic  Salary  structure 
The  rates  of  pay  at  all  three  installations  (SFGH,  VA,  Moffett) 
are  the  same,  class  for  class,  for  the  several  classifications 
involved. 

Although  the  interns  and  residents  at  SFGH  are  on  :he 
hospital  payroll,  they  are  not  city  employees  in  the  true  sense 
of  the  word.   Applications  for  residency  from  medical  school 
graduates  are  reviewed  by  UCSF,  successful  applicants  are  selected, 
assigned,  supervised,  disciplined  and  terminated,  if  appropriate, 
by  UCSF.   While  the  residents  are  assigned  at  SFGH,  the/  are  paid 
with  city  warrants;  however  when  the  same  residents  are  assigned 
La  Moffett  or  the  VA,  they  are  paid  by  the  UCSF  as  UC  enployecs. 
Incidentally,  80%  of  the  residents  at  SFGH  are  on  this  rotating 
assignment  basis. 


It  is  also  significant  to  note  that  the  residents  and 
interns  are  covered  by  the  UCSF  Hospital  Medical  Plan;  whereas 
city  employees  are  covered  by  one  of  our  own  City  Health  Service 
System  Plans. 

Should  the  salaries  for  the  interne  and  residents  classifi- 
cations be  set  in  a  manner  different  from  that  used  for  many 
years  past,  not  only  would  the  results  be  different  rates  of  pay 
for  residents  doing  the  same  work  at  the  three  different  institu- 
tions, but  also  different  rates  of  pay  for  residents  at  the  same 
level  at  SFGH.   Indeed,  there  would  be  differing  rates  of  pay  to 
the  same  individual  when  rotating  from  one  place  to  the  other.   In 
fact,  prior  to  the  current  salary  method,  a  serious  morale  problem 
existed  based  on  different  rates  of  pay  for  the  same  level  of 
residency . 

The  Department  of  Public  Health  is  thoroughly  against  this 
request.   UCSF  is  also  against  this  request  because  of  the  obvious 
salary  discrepancies  it  would  create,  detailed  above. 

Staff  recommends  adopt  report;  deny  request. 

Respectfully  submitted, 

Si 


flbfert  C.    Ami 
Chief,    Salary    Standardization 
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SUBJECT: 


Automatic  Deduction  of  Agency  Shop  Fees 


REQUESTED  BY 


PREPARED  BY: 


Milton  H.  Mares,  Director 
Employee  Relations  Division 


Burk  E.  Delventhal 
Mara  E.  Rosales 
Deputy  City  Attorneys 


DOCUMENTS  DEPT. 

SEP  1  9  1984 

SAN  FRANCISCO 


QUESTION  PRESENTED 

May  the  Board  of  Supervisors  by  ordinance  authorize  the 
deduction  of  agency  shop  fees  from  employees'  paychecks  pursuant 
to  a  Memorandum  of  Understanding  with  the  employees'  authorized 
bargaining  representative,  without  the  written  authorization  of 
each  individual  employee? 


Yes. 


CONCLUSION 


ANALYSIS 


Assembly  Bill  1693  was  approved  by  the  Governor  and  filed 
with  the  Secretary  of  State  on  September  22,  1981.  (Stats.  1981, 
Ch.  612.)   Section  2  of  that  enactment  amended  the 
Meyers-Milias-Brown  Act  (MMBA)  by  adding  Government  Code  Section 
3502.5  thereto.   That  section  authorizes  a  public  agency  and  a 
recognized  public  employee  organization  to  enter  into  an  agency 
shop  agreement.   Such  an  agreement  requires  employees,  as  a 
condition  of  continued  employment,  either  to  join  the  recognized 
employee  organization,  or  to  pay  the  organization  a  service  fee. 
AB  1693,  Section  3502.5  provides  in  relevant  part: 

Nothwithstanding  Section  3502,  or  any  other 
provision  of  this  chapter,  or  any  other  law, 
rule,  or  regulation,  an  agency  shop  agreement  may 
be  negotiated  between  a  public  agency  and  a 
recognized  employee  organization  which  has  been 
recognized  as  the  exclusive  or  majority 
bargaining  agent  pursuant  to  reasonable  rules  and 
regulations,  ordinances,  and  enactments,  in 
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accordance  with  this  chapter.  As  used  in  this 
chapter,  "agency  shop"  means  an  arrangement  that 
requires  an  employee,  as  a  condition  of  continued 
employment,  either  to  join  the  recognized 
employee  organization,  or  to  pay  the  organization 
a  service  fee  in  an  amount  not  to  exceed  the 
standard  initiation  fee,  periodic  dues,  and 
general  assessments  of  such  organization  for  the 
duration  of  the  agreement,  for  a  period  of  three 
years  from  the  effective  date  of  such  agreement, 
whichever  comes  first.   However,  any  employee  who 
is  a  member  of  a  bona  fide  religion,  body,  or 
sect  which  has  historically  held  conscientious 
objections  to  joining  or  financially  supporting 
public  employee  organizations  shall  not  be 
required  to  join  or  financially  support  any 
public  employee  organization  as  a  condition  of 
employment.   Each  employee  may  be  required,  in 
lieu  of  periodic  dues,  initiation  fees,  or  agency 
shop  fees,  to  pay  sums  equal  to  such  dues, 
initiation  fees,  or  agency  shop  fees  to  a 
nonreligious ,  nonlabor  charitable  fund  exempt 
from  taxation  under  Section  501(c)(3)  of  the 
Internal  Revenue  Code,  chosen  by  such  employee 
from  a  list  of  at  least  three  such  funds, 
designated  in  a  memorandum  of  understanding 
between  the  public  agency  and  the  public  employee 
organization,  or  if  the  memorandum  of 
understanding  fails  to  designate  such  funds,  then 
to  any  such  fund  chosen  by  the  employee.   Proof 
of  such  payments  shall  be  made  on  a  monthly  basis 
to  the  public  agency  as  a  condition  of  continued 
exemption  from  the  requirement  of  financial 
support  to  the  public  employee  organization. 

(b)   An,»agency  shop  provision  in  a  memorandum  of 
understanding  which  is  in  effect  may  be  rescinded 
by  a  majority  vote  of  all  the  employees  in  the 
unit  covered  by  such  memorandum  of  understanding, 
provided  that:   (1)  a  request  for  such  a  vote  is 
supported  by  a  petition  containing  the  signatures 
of  at  least  30  percent  of  the  employees  in  the 
unit;  (2)  such  vote  is  by  secret  ballot;  (3)  such 
vote  may  be  taken  at  any  time  during  the  term  of 


such  memorandum  of  understanding,  but  in  no  event 
shall  there  be  more  than  one  vote  taken  during 
such  term.   Notwithstanding  the  above,  the  public 
agency  and  the  recognized  employee  organization 
may  negotiate,  and  by  mutual  agreement  provide 
for,  an  alternative  procedure  or  procedures 
regarding  a  vote  on  an  agency  shop  agreement . 

(c)  An  agency  shop  agreement  shall  not  apply  to 
management,  confidential,  or  supervisory 
employees . 

Prior  to  the  adoption  of  AB  1693,  the  City  had  entered  into 
memoranda  of  understanding  with  the  Service  Employees 
International  Union,  Locals  250,  400  and  535  for  fiscal  years 
1981-82  and  1982-83.    These  memoranda  in  item  6  (Union  Security) 
Subdivision  C  provide: 

If  during  the  life  of  this  agreement  the 
Meyers-Milias-Brown  Act  is  amended  to  authorize 
agency  shop  agreements,  the  City  agrees  to 
implement  an  agency  shop  to  the  fullest  extent 
permissible . 

Shortly  after  the  Legislature  added  the  agency  shop 
provision  to  the  Government  Code,  the  Board  of  Supervisors 
amended  Administrative  Code  Section  16.90  in  January  1982  by 
adding  subsection  (b)  which  provides: 

The  Controller  is  hereby  authorized  to  deduct  and 
collect  a  bona  fide  union  or  employee 
organization  service  fee  from  the  salaries  or 
wages  of  officers  or  employees  of  the  City  and 
County  of  San  Francisco,  the  San  Francisco 
Unified  School  District,  the  San  Francisco 
Community  College  District,  and  judges,  attaches 
and  other  employees  of  the  Superior  Court  and 
Municipal  Courts  holding  positions  in 
classifications  included  within  an  agency  shop 
agreement  entered  into  pursuant  to  the  laws  of 
the  State  of  California. 


Thereafter  the  Controller  began  automatically  withholding  agency 
shop  fees  from  the  paychecks  of  employees  represented  by  the 
local  union  which  had  negotiated  agency  shop  provisions.  (See  MOU 
between  SEIU  Locals  250,  390/400,  535  and  CCSF  for  fiscal  years 
1983-1984  and  1984-1985,  pp.  13-15.) 

In  Opinion  No.  82-4,  this  office  addressed  a  series  of 
questions  relating  to  the  MMBA  and  its  agency  shop  provisions. 
One  of  those  questions  was  whether  the  Administrative  Code,  in 
authorizing  automatic  deductions,  violated  Government  Code 
Section  3508. 5 . 

You  have  now  asked  our  office  to  examine  our  conclusions 
regarding  the  automatic  payroll  deductions  for  agency  shop  fees 
in  light  of  Section  16.90(a)  of  the  San  Francisco  Administrative 
Code  and  Sections  222  and  224  of  the  California  Labor  Code. 
Otherwise  stated,  the  question  is  whether  the  aforementioned 
statutes  and  ordinance  vest  in  the  employees  a  right  to  control 
deductions  from  their  paychecks  for  agency  shop  fees  so  that  the 
Board  of  Supervisors  may  not  by  ordinance  authorize  the 
controller  to  make  automatic  withholding  from  employees' 
paychecks  when  an  agency  shop  agreement  has  been  negotiated 
between  the  employees'  representative  and  the  City. 

First,  we  will  address  the  claim  that  San  Francisco 
Administrative  Code  Section  16.90(a)  precludes  the  automatic 
deduction  by  the  Controller  of  the  agency  shop  fees.   The 
question  is  whether  Section  16.90(a)  of  the  Administrative  Code 
manifests  a  legislative  intent  that  under  no  circumstances  may  a 
deduction  be  made  from  an  employee's  paycheck  for  agency  shop 
fees  without  employee  authorization. 

Section  16.90(a)  appears  in  Article  V,  Salary  and  Wage 
Deductions,  of  Chapter  XVI,  Officers  and  Employees  Generally,  of 
the  San  Francisco  Administrative  Code.   It  provides: 

Based  upon  individual  authorized  deductions, 
revocable  at  will,  the  Controller  is  hereby 
authorized  to  deduct  and  collect  moneys  from  the 
salaries  or  wages  of  officers  or  employees  of  the 
City  and  County  of  San  Francisco,  the  San 
Francisco  Unified  School  District,  the  San 
Francisco  Community  College  District,  the  judges, 
attaches  and  other  employees  of  the  Superior 
Court  and  Municipal  Courts  for  the  organizations 
and  purposes  in  this  article.   (Emphasis  added.) 
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Administrative  Code  Section  16.93  then  specifies  the 
organizations  and  purposes  for  which  deductions  can  be  made, 
i.e.,  dues  for  employees  organizations,  charitable  organizations, 
employee  credit  unions.   Deductions  for  agency  shop  fees  are  not 
included  in  these  provisions. 

Taken  alone,  these  sections  articulate  the  proposition  that 
deductions  may  be  made  from  an  employee's  paycheck  for  the 
purposes  enumerated  in  Sections  16.93.±/  and  condition 
deductions  for  these  purposes  upon  the  individual's 
authorization,  revocable  at  will. 

Neither  Section  16.90(a)  nor  Section  16.93  makes  any 
mention  of  agency  shop  fees.   Section  16.90(b)  specifically 
addresses  the  question  of  deductions  for  agency  shop  fees. 
Whereas  16.90(a)  authorizes  the  Controller  to  make  deductions 
".  .  .  based  upon  individual  authorized  deductions,  revocable  at 
will  .  .  .,"  Section  16.90(b)  provides  in  relevant  part. 

The  Controller  is  hereby  authorized  to  deduct  and  collect  a 
bona  fide  union  or  employee  organization  service  fee  from 
the  salary  or  wages  of  officers  or  employees  .  .  .  holding 
positions  in  classifications  including  within  an  agency 
shop  agreement .... 


The  purposes  enumerated  in  Section  16.93  include  charitable 
organizations  and  corporations,  employees'  credit  unions,  the 
American  Legion,  and  dental  plans.   These  objectives  parallel  but 
are  not  exactly  the  same  as  those  enumerated  in  Government  Code 
Section  1157  which  provides  state  authorization  for  counties  to 
make  deductions  from  paychecks  based  upon  employees' 
authorization.   However,  in  view  of  Article  XI  Section  5  of  the 
California  Constitution  which  grants  to  cities  "plenary 
authority"  to  control  the  compensation  of  their  employees,  the 
relevant  inquiry  into  the  question  of  deductions  from  employees' 
wages  begins  and  ends  with  the  determination  whether  (1)  the 
Board  of  Supervisors  intended  to  authorize  the  deductions,  and 
the  deductions  were  made  in  compliance  with  Board's 
authorization,  and  (2)  there  is  a  reasonable  basis  for  those 
deductions.  (See  Sonoma  County  Organization  of  Public  Employees 
v.  Sonoma  County  (1979)  23  Cal.3d  296.) 


Where  the  Board  of  Supervisors  contemplates  employee 
authorized  deductions,  they  clearly  express  their  intent.   Under 
the  maxim  of  expressio  unius  est  exclusio  alterius,  the 
expression  of  certain  things  in  a  statute  necessarily  involves 
exclusion  of  others.   (Henderson  v.  Mann  Theater  Corp  (1976)  65 
Cal.App.3d  397  cert. den.  434  US  825  [54  L.Ed. 2d  83;  93  S . Ct . 
73].)   The  rules  of  construction  compel  the  conclusion  that  the 
Board  of  Supervisors  intended  to  authorize  automatic  deduction  of 
agency  shop  fees  without  individual  authorization. 

Furthermore,  the  specific  subject  of  agency  shop  fees  is 
treated  in  Section  16.90(b).   Hence  a  general  rule  involving 
other  employee  authorized  types  of  deductions  simply  does  not 
apply  to  agency  shop  fee  deductions.   A  specific  provision 
relating  to  a  particular .subject  will  govern  with  respect  to  that 
subject,  as  against  a  more  general  provision.  (Long  Beach  City 
School  Dist.  v.  Payne  (1933)  219  Cal .  598;  Rose  v.  State  of 
Califoria  (1942)  19  Cal. 2d  713,  723-724.)   And  in  reviewing  a 
statute,  courts  should  consider  all  provisions  together, 
significance  being  given  where  possible  to  each  word,  phrase, 
sentence  and  participle  so  that  no  part  or  provision  will  be 
useless  or  meaningless.  (Webber  v.  County  of  Santa  Barbara  (1940) 
15  Cal. 2d  82,  86;  Dempsey  v.  Market  St.  Ry.  Co.  (1943)  23  Cal. 2d 
110,  113.)   A  construction  of  San  Francisco  Administrative  Code 
16.90(b)  as  requiring  employee's  authorization  prior  to  agency 
shop  deductions  would  render  meaningless  the  specific  language  of 
Section  16.90(a)  which  conditions  the  authority  of  the  Controller 
to  deduct  for  purposes  other  than  agency  shop  fees  upon  the  prior 
authorization  of  the  employee. 

It  must  be  concluded  from  a  reading  of  San  Francisco 
Administrative  Code  Sections  16.90  through  16.93  that  the  San 
Francisco  Board  of  Supervisors  clearly  intended  to  authorize 
automatic  deductions  for  agency  shop  fees  for  employess  working 
in  bargaining  units  covered  by  agency  shop  agreements. 

The  next  question  is  whether  state  law  prohibits  the  Board 
of  Supervisors  from  authorizing  such  an  automatic  deduction 
scheme.   In  this  regard,  you  have  referred  this  office  to  Labor 
Code  Sections  222  and  224.   Labor  Code  Section  222  provides, 

It  shall  be  unlawful,  in  case  of  any  wage 
agreement  arrived  through  collective  bargaining, 
either  wilfully  or  unlawfully  or  with  intent  to 
defraud  an  employee,  a  competitor,  or  any  other 
person,  to  withhold  from  said  employee  any  part 
of  the  wage  agreed  upon.   (Emphasis  added.) 
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And  Labor  Code  Section  224  provides, 

The  provisions  of  Sections  221,  222  and  223  shall 
in  no  way  make  it  unlawful  for  an  employee  to 
withhold  or  divert  any  portion  of  an  employer's 
wages  when  the  employer  is  required  or  empowered 
so  to  do  by  state  or  federal  law  or  when  a 
deduction  is  expressly  authorized  in  writing  by 
the  employee  to  cover  insurance  premiums, 
hospital  or  medical  dues,  or  other  deductions  not 
amounting  to  a  rebate  or  deduction  from  the 
standard  wage  arrived  at  by  collective  bargaining 
or  pursuant  to  wage  agreement  or  statute,  or  when 
a  deduction  to  cover  health  and  welfare  or 
pension  plan  contributions  is  expressly 
authorized  by  a  collective  bargaining  or  wage 
agreement . 

Nothing  in  this  section  or  any  other  provision  of 
law  shall  be  construed  as  authorizing  an  employer 
to  withhold  or  divert  any  portion  of  an 
employee's  wages  to  pay  any  tax,  fee  or  charge 
prohibited  by  Section  50026  of  the  Government 
Code,  whether  or  not  the  employee  authorizes  such 
withholding  or  diversion.   (Emphasis  added.) 

The  Supreme  Court  of  California  in  Kerr's  Catering  Service 
v.  Department  of  Industrial  Relations  (1962)  57  Cal.2d  319,  329 
cert.  den.  371  U.S.  818  [9  L.Ed. 2d  58;  83  S . Ct .  31]  explained 
that  "it  was  the  utilization  of  secret  deductions  or  'kickbacks' 
to  make  it  appear  that  an  employer  paid  the  wage  provided  by  a 
collective  bargaining  contract  or  by  a  statute,  although  in  fact 
he  paid  less,  that  lead  to  the  enactment  of  Labor  Code  Sections 
221-223."   These  sections  also  embody  a  basic  policy  of  the  State 
of  California  that  prohibits  employers  to  deduct  sums  from  an 
employees'  wages  without  their  consent.   As  the  court  in  Kerr ' s 
Catering  Service,  supra,  noted  at  page  329,  "[t]o  subject  [an 
employee's]  compensation  to  unanticipated  or  undetermined 
deductions  is  to  impose  a  special  hardship  on  the  employee." 
However,  this  concern  is  not  a  factor  where  the  employee  knows 
his  or  her  wages  will  be  reduced  by  state,  federal  or  local 
taxes,  or  deductions  for  fees,  dues  or  contributions. 


For  two  reasons,  we  conclude  that  the  City  is  not  violating 
the  proscription  of  Section  222  of  the  Labor  Code  in  authorizing 
the  Controller  to  deduct  agency  shop  fees  in  compliance  with 
Section  16.90(b)  of  the  San  Francisco  Administrative  Code. 
First,  wages  of  employees  of  the  City  and  County  of  San  Francisco 
are  not  arrived  at  through  "collective  bargaining."   Pursuant  to 
the  Charter  of  the  City  and  County  of  San  Francisco,  wages  of 
city  employees  are  set  by  a  formula.    Sections  8.401  and  8.407 
of  the  San  Francisco  Charter  require  that  the  Civil  Service 
Commission  certify  and  that  the  Board  of  Supervisors  adopt  levels 
of  compensations  that  are,  ".  .  .  in  accord  with  the  generally 
prevailing  rate  of  wages  for  like  service  and  working  conditions 
in  private  employment  or  in  other  comparable  governmental 
organizations  in  this  state;  .  .  .  ."   (See  Opinion  No.  77-2 
wherein  this  office  concluded  that  the  MMBA  does  not  displace 
local  charter  provisions  governing  employment  policy  and  the 
setting  of  salaries.) 

Since  the  wages  of  city  and  county  employees  are  not  set 
through  collective  bargaining,  the  prohibitions  of  Section  222  of 
the  Labor  Code  are  not  applicable  to  the  City  and  County  of  San 
Francisco . 

Second,  the  prohibition  of  Section  222  is  not  intended  to 
make  unlawful  a  deduction  made  by  an  employer  who  is  empowered  to 
do  so  by  state  law.   As  will  be  discussed  infra,  the  MMBA 
contemplates  and  authorizes  agency  shop  agreements  and  empowers 
local  governmental  entities  and  the  bargaining  agents  through 
memoranda  of  understanding  to  adopt  means  to  carry  out  the  agency 
shop  agreements  through  automatic  deductions.   Hence,  the  City  is 
empowered  by  state  law  to  withhold  wages  pursuant  to  an  agency 
shop  agreement. 

Government  Code  Section  3502.5  is  part  of  the  MMBA.   That 
Act,  codified  at5 'Government  Code  Section  3500,  et  seq.  sets  forth 
necessary  and  uniform  principles  which  public  agencies  must 
follow  in  their  rules  and  regulations  for  administering  their 
employer-employee  relations.  (International  Brotherhood  of 
Electrical  Workers  v.  City  of  Gridley  (1983)  34  Cal.3d  191, 
198.)   The  MMBA  was  meant  to  supplement  local  rules  and 
regulations  concerning  employer-employee  relations  that,  although 
consistent  with  the  intent  and  purpose  of  the  MMBA,  were 
deficient  as  to  matters  concerning  the  rights,  duties,  and 
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obligations  of  the  employer,  employee  and  the  employee 
organization.  ( Ibid. )   Thus,  by  adopting  the  MMBA,  the  state  did 
not  intend  to  exclude  all  local  regulation  or  preempt  all  facets 
of  the  field  of  labor  relations.  The  Legislature  explictly 
granted  to  local  public  bodies  the  authority  to  adopt  reasonable 
rules  and  regulations  consistent  with  the  purposes  of  the  MMBA. 
(Govt.  Code  §  3507;  Ibid,  Los  Angeles  County  Civil  Service 
Commission  v.  Superior  Court  (1978)  23  Cal.3d  55,  63.) 

The  rationale  of  the  agency  shop  begins  with  the  fact  that 
employees  in  a  bargaining  unit  have  voted  to  select  a  union  which 
becomes  the  exclusive  bargaining  agent  for  that  unit.   The  right 
of  exclusive  representation  carries  with  it  an  obligation  to 
represent  all  employees  in  the  unit,  whether  or  not  they  are 
union  members  or  pay  union  dues.   The  agency  shop  is  intended  to 
eliminate  the  problem  of  the  "free  rider"  and  is  based  on  the 
democratic  principle  that  those  who  benefit  from  a  service  should 
share  the  cost  of  providing  it.   The  legislative  authorization 
for  an  agency  shop  agreement  is  based  on  a  legislative 
determination  that  such  agreements  promote  good  labor  relations. 
(City  Attorney  Opinion  No.  82-4,  p. 3.) 

It  is  well  settled  that  agency  shop  clauses  properly 
require  the  payment  of  union  dues  and  fees  from  members  and 
non-members  alike.  (Radio  Officers  v.  Labor  Board  (1954)  347  U.S. 
17,  41  [98  L.Ed. 2d  455,  477-478;  74  S . Ct .  323];  San  Lorenzo 
Education  Association  v.  Wilson  (1982)  32  Cal.3d  841,  844.   See 
also  Ellis  et  al .  v.  Brotherhood  of  Railway  Airline  &  Steamship 
Clerks,  Freight  Handler  Express  and  Station  Employees,  et  al. 

(1984)      _U.S._    44  CCH  S . Ct .  Bull. P.  B2395;  Abood  v. 

Detroit  Board  of  Education  (1977)  431  U.S.  209  [97  S . Ct .  1782,  52 
L.Ed. 2d  261];  Champion  et  al.,  v.  State  of  California  (9th  Cir., 
July  30,  1984)       _F-2d_     _  No.  83-6315  Slip  Opn .  pp.  5-6.) 

Once  the  City  and  a  union  agree  to  implement  the  agency 
shop  agreement,  that  requires  an  employee,  as  a  condition  of 
continued  employment,  either  to  join  the  union  or  pay  a  service 
fee,  there  are  several  means  by  which  that  objective  can  be 
implemented . 

In  San  Lorenzo  Education  Association  v.  Wilson,  supra,  32 
Cal.3d  841,  the  court  addressed  a  related  issue.   The  San  Lorenzo 
Education  Association  and  the  San  Lorenzo  Unified  School  District 


had  negotiated  an  agency  shop  agreement  pursuant  to  section  3546 
of  the  Government  Code--2-'.  That  agreement  specifically  provided 
that  the  Association  was  responsible  for  requiring  employees  to 
pay  the  agency  shop  fee.   Thereafter,  the  Association  sued 
employees  who  refused  to  join  the  association  or  pay  the  fee. 
The  employees  defended  relying  on  Government  Code  Section  3540.1, 
subdivision  (i)(2),  which  defines  organizational  security  as  an 
arrangement  requiring  an  employee,  as  a  condition  of  continued 
employment,  either  to  join  a  union  or  to  pay  a  service  fee.   They 
claimed  that  the  exclusive  remedy  for  noncompliance  was 
termination.   Hence,  the  employees  claimed  that  they  could  not  be 
sued  for  the  fee. 

The  court  held  that  the  Legislature's  use  of  the  words  "as 
a  condition  of  continued  employment"  in  defining  agency  shop 
provisons  contains  no  remedial  provisions.   Moreover,  that  phrase 
does  not  mandate  dismissal  as  the  sole  remedy  for  an  employee's 
failure  to  pay  the  service  fees.   Remedies  other  than  termination 
are  permissible.   Civil  suit  is  also  an  appropriate  remedy.   In 
sum,  the  court  opined  that,  until  the  Legislature  indicates 
otherwise,  the  union  and  the  public  employer  are  to  determine,  at 
the  bargaining  table,  which  remedy  may  be  more  appropriate.  (Id 
at  p.  849  .  ) 

The  San  Lorenzo  case  concerns  civil  remedies  available  to 
the  union  in  the  event  an  employee  refuses  to  join  the  union  or 
pay  a  service  fee  pursuant  to  an  agency  shop  agreement.   However, 
other  methods  for  enforcing  payment  of  fees  are  proper  subjects 
for  negotiation  between  a  public  employer  and  certified 
bargaining  representatives. 

Government  Code  Section  3502.5  is  silent  on  the  question  of 
whether  the  Board  of  Supervisors  of  the  City  and  County  of  San 
Francisco  may  by  ordinance  provide  for  the  deduction  of  agency 
shop  fees  without  employee  authorizations  and  whether  the  City 
and  unions  may  agree  to  deduct  dues  or  service  fees  unless 
employees  notify  the  City  that  they  plan  to  pay  the  unions  in 
person.   However,  the  language  of  Government  Code  section  3507 

Although  Government  Code  Section  3546  is  not  applicable  to 
the  City  and  County  of  San  Francisco  and  applies  only  to  state 
employees  employed  by  school  districts,  (see  Section  3541)  the 
concepts  and  principles  set  forth  in  that  enactment  are,  for  the 
purpose  of  our  question,  analogous  to  the  instant  case. 
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authorizes  the  Board  of  Supervisors  to  "adopt  reasonable  rules 
and  regulations  after  consultation  in  good  faith  with 
representatives  of  an  employee  organization...  for  the 
administration  of  employer-employee  relations  under  this  chapter 
[Section  3500  et  seq] . "   That  section  further  provides  in 
relevant  part: 

Such  rules  and  regulations  may  include  provisions  for... 
(i)  such  other  matters  as  are  necessary  to  carry  out  the 
purposes  of  this  chapter. 

Government  Code  Section  3507  has  been  interpreted  by  the 
California  Supreme  Court  in  International  Brotherhood  of 
Electrical  Workers  v.  City  of  Gridley,  supra,  34  Cal.3d  191,  202 
as  follows: 

The  scope  of  local  government  rulemaking  power 
under  Government  Code  section  3507  is  limited  by 
the  policies  and  purposes  of  the  MMBA.  'Although 
the  Legislature  did  not  intend  to  preempt  all 
aspects  of  labor  relations  in  the  public  sector, 
we  cannot  attribute  to  it  an  intention  to  permit 
local  entities  to  adopt  regulations  which  would 
frustrate  the  declared  policies  and  purposes  of 
the  MMB  Act...[T]he  power  reserved  to  local 
agencies  to  adopt  rules  and  regulations  was 
intended  to  permit  supplementary  local 
regulations  which  are  'consistent  with,  and 
effectuate  the  declared  purposes  of,  the  statute 
as  a  whole.'  [Citation.]".  .  . 

Here,  an  automatic  payroll  deduction  scheme  pursuant  to  an 
agency  shop  agreement  is  consistent  with  the  provisions  of  MMBA 
guaranteeing  public  employees  the  right  to  be  represented  by 
organizations  of  their  own  choosing.   Good  communication  and 
better  relations  between  local  governments  and  their  employees 
are  not  compromised  by  an  automatic  agency  shop  fee  deduction 
scheme.  The  Legislature  intended  local  governments  and  certified 
bargaining  representatives  to  reach  agreements  pursuant  to  which 
employees  could  be  required  to  support  the  bargaining 
representative  for  services  rendered  to  employees.   The  agency 
shop  agreement  and  the  automatic  withholding  authorized  by 
Administrative  Code  Section  16.90  (b)  to  implement  the  agency 
shop  agreement  clearly  further  and  promote  the  legislative  intent 
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and  purpose  of  the  MMBA.  Therefore,  the  enactment  by  the  Board  of 
Supervisors  of  Administrative  Code  section  16.90  (b),  empowering 
the  Controller  to  make  agency  shop  fee  deductions  without 
employee  authorization,  is  consistent  with  and  effectuates  the 
declared  purposes  of  the  MMBA  as  a  whole. 

For  these  reasons  we  conclude  that  the  negotiation  of  an 
agency  shop  agreement  to  be  administered  through  an  automatic 
withholding  scheme  is  within  the  scope  and  discretion  conferred 
upon  governmental  entities  and  representatives  of  bargaining 
unions  by  the  provisions  of  the  MMBA. 

Stats.  1981,  Ch.  612,  Section  3,  further  amended  the  MMBA  . 
by  adding  Government  Code  Section  3508.5  thereto.   That  section 
provides : 

Nothing  in  this  chapter  shall  affect  the  right  of 
a  public  employee  to  authorize  a  dues  deduction 
from  his  or  her  salary  or  wages  pursuant  to 
Sections  1157.1,  1157.2,  1157.3,  1157.4,  1157.5, 
or  1157.7. 

The  question  is  whether  this  section  manifests  an  intent  by 
the  Legislature  to  prohibit  automatic  agency  shop  deductions 
pursuant  to  agency  shop  agreements.   Extensive  research  has 
produced  few  answers  on  the  subject.   However,  the  sparse 
legislative  history  available  indicates  that  Government  Code 
Section  3508.5  is  a  legislative  affirmation  that  the  agency  shop 
provision  does  not  affect  the  privilege  of  local  public  employees 
to  authorize  dues  deductions,  when  approved  by  the  local 
governing  body,  for  other  currently  authorized  association  dues, 
charitable  contributions  and  for  public  employee  organizations. 
(Assembly  Office  of  Research,  Legislative  Session  1981-1982,  AB 
1693,  9/11/81,  p.  2.)   There  is  no  support  evident  for  the 
proposition  that  Government  Code  Section  3508.5  was  intended  to 
require  individual  employee  written  authorization  for  payroll 
deduction  of  agency  shop  fees.  Moreover,  there  is  no  foundation 
for  concluding  that  Section  3508.5  effects  a  limitation  on  the 
local  government's  authority  to  enact  automatic  payroll  deduction 
regulation  pursuant  to  an  agency  shop  agreement. 
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As  this  office  opined  in  Opinion  82-4: 

Government  Code  Section  3508.5  may,  then  be 
interpreted  to  mean  that,  while  an  agency  shop 
agreement  may  be  implemented  in  the  manner  chosen 
by  the  City  and  the  Union,  or  in  some  similar 
manner,  this  should  not  affect  the  right  of 
employees  to  allow  withholding  for  other  purposes 
only  upon  written  authorization. 

In  a  related  context,  the  Legislature  has  demonstrated  that 
an  automatic  agency  shop  fee  deduction  scheme  is  permissible.  In 
1980  the  Legislature  amended  the  Education  Code  and  provided  for 
automatic  deductions  of  agency  shop  service  fees  for  classified 
employees  of  the  public  school  system,  including  community 
colleges.  (Ed.  Code  §§  45168;  88167.)   Two  years  later,  in  1982, 
the  Legislature  again  amended  the  Education  Code  and  authorized 
automatic  contributions  for  agency  shop  fees  for  certificated 
employees  of  the  public  schools  and  community  colleges.  (Ed.  Code 
§§  45060,  45061;  87833,  87834.) 

In  spite  of  two  amendments  affecting  public  education 
employer-employee  relations  the  Legislature  did  not  seek  to  amend 
the  MMBA  to  allow  for  automatic  withholding  of  agency  shop  fees. 
This  omission,  however,  should  not  be  interpreted  as  a 
legislative  disapproval  of  an  automatic  withholding  scheme  for 
local  public  employees. 

The  school  system  has  been  held  to  be  a  matter  of  general 
concern  rather  than  a  municipal  affair.  (Esberg  v.  Badaracco 
(1927)  202  Cal.  110,  115-116;  Butterworth' v .  Boyd  (1938)  12 
Cal.2d  140,  152;  Whisman  v.  San  Francisco  Unified  School  District 
(1978)  86  Cal.App.3d  782,  789.)   Matters  deemed  by  the 
Legislature  to  be  of  statewide  concern  are  governed  by  general 
law.  ( Professional  Fire  Fighter s,  Inc.  v.  City  of  Los  Angeles 
(1963)  60  Cal. 2d  276,  295.)   In  these  cases,  general  law  prevails 
over  local  ordinances  of  a  chartered  city.  ( Ibid . )   Thus,  local 
school  boards  have  only  those  powers  delegated  to  them  by  the 
Legislature.   Moreover,  the  acts  of  the  Legislature  in  matters 
relating  to  schools  and  public  school  employer-employee  relations 
are  controlling  over  any  similar  or  conflicting  charter 
provisions,  ordinances  and  regulations.  (Whisman  v.  San  Francisco 
Unified  School  District,  supra,  86  Cal.App.3d  782,  789.) 
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On  the  other  hand,  a  chartered  city  and  county  enjoys 
plenary  power  in  municipal  affairs.  (Cal.  Const.  Art.  XI,  sec.  5, 
subdiv.  (b);  Sonoma  County  Organization  of  Public  Employees  v. 
Sonoma  County,  supra,  23  Cal. 3d  296,  315-316.)   The  expressed 
legislative  intent  to  allow  the  governing  bodies  of  school 
systems  to  implement  automatic  agency  shop  fee  withholding 
cannot  be  read  as  an  expressed  legislative  intent  to  limit  the 
Board  of  Supervisors'  authority  to  legislate  in  the  area  of 
automatic  payroll  deductions.   Governing  boards  of  school 
districts  not  having  either  plenary  power  over  their  affairs  or 
the  police  power  of  the  state  must  look  to  legislative 
authorization  for  whatever  they  do.   This  is  not  the  case  for  a 
chartered  city  and  county.   Further,  concerning  local  public 
employees,  the  Legislature  explicitly  intended  that  local 
governments  be  responsible  for  regulating  their  own 
employer-employee  relations,  limited  only  by  the  policies  and 
purposes  of  the  MMBA.  (International  Brotherhood  of  Electrical 
Workers  v.  City  of  Gridley,  supra,  34  Cal. 3d  191,  202.)   As  set 
forth  above,  automatic  withholding  of  agency  shop  fees,  as 
provided  by  Administrative  Code  Section  16.90  (b)  and  as  agreed 
to  by  the  City  and  the  Union  is  consistent  with  the  MMBA  and  thus 
lawful . 

CONCLUSION 

Government  Code  Section  3502.5  clearly  intends  to  promote 
public  sector  agency  shop  agreements  and  does  not  specifically 
prohibit  automatic  deduction  or  the  narrowing  of  alternative 
payment  to  payment  in  person.   An  automatic  agency  shop  fee 
deduction  scheme  does  not  contravene  the  stated  purposes  of  the 
MMBA.   The  legislative  history  and  rules  of  statutory 
construction  compel  the  conclusion  that  by  adding  Government  Code 
section  3508.5  the  Legislature  intended  to  underscore  a  public 
employee's  privilege  to  authorize  dues  deductions  under  the 
salary  and  wage  statutes  and  did  not  contemplate  section  3508.5 
as  a  prohibit ioiv>against  automatic  service  fee  deductions 
pursuant  to  an  agency  shop  agreement. 

If  the  City  and  the  exclusive  bargaining  representatives 
agree  to  implement  the  agency  shop  agreement  in  a  way  they  deem 
most  convenient  and  effective  in  promoting  the  agency  shop,  we 
conclude  that  deference  should  be  accorded  to  the  method  of 
implementation  by  the  City  and  the  Union. 
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Therefore,  we  advise  that  the  Board  of  Supervisors  may  by 
ordinance  provide  for  the  deduction  of  agency  shop  fees  without 
employee  authorizations  just  as  the  City  and  unions  may  so  agree 

Respectfully  submitted, 

GEORGE.  AGNOST,  City  Attorney 


B^rk  E.  Delventhal 
Deputy  City  Attorney 


Mara  E.  Rosales 
Deputy  City  Attorney 


PROVED : 


HrJ? 


5E0RGE  AGNOS 
City  Attorney 


1208D 
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Iity  and  County  of  San  Francisco: 


Office  of  City  Attorney 


"Wl 


George  Agnost 
City  Attorney 
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PREPARED  BY; 
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Burk  E.  Delventhal 
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QUESTION  PRESENTED 

May  the  City  and  County  of  San  Francisco  enact  an  ordinance 
prohibiting  "ethnic"  intimidation,  defined  as  violence  or  the 
threat  of  violence  based  on  the  victim's  race,  color,  creed, 
etc.,  and  prohibiting  "institutional  vandalism,"  directed  against 
churches,  cemetaries,  courthouses  or  civic  shrines,  and  creating 
both  criminal  sanctions  and  a  private  civil  remedy  for  its 
violation? 


CONCLUSION 

The  City  and  County  of  San  Francisco  may  not  enact  such  an 
ordinance  where  the  acts  prohibited  are  already  proscribed  by 
State  criminal  law  and  State  tort  law. 
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INTRODUCTION 

This  office  has  been  asked  to  evaluate  and  approve  as  to 
form  an  ordinance  creating  a  right  to  be  free  from   "ethnic 
intimidation,"  defined  as  violence  or  the  threat  of  violence 
directed  against  an  individual  based  upon  the  victim's  race, 
color,  creed,  etc.   The  ordinance  would  also  create  a  right  to  be 
free  from   "institutional  vandalism,"  directed  against  churches, 
cemetaries,  courtnouses  or  civic  shrines.   A  copy  of  the  proposed 
legislation  is  appended  hereto  for  reference. 

Violators,  and  those  aiding,  abetting  or  conspiring  with 
them,  would  be  subject  to  civil  suits  by  victims  for  both  actual 
damages  and  a  civil  penalty  in  the  amount  of  ten  thousand  dollars 
($10,000).   The  City  Attorney  or  the  District  Attorney  could 
bring  an  action  under  this  ordinance  or  intervene  in  cases  of 
general  public  importance.   In  addition,  those  found  guilty  of 
institutional  vandalism  could  be  sentenced  to  six  months  in  the 
county  jail. 

All  of  the  acts  covered  by  the  ordinance  are  already  crimes 
under  the  State  Penal  Code  and  torts  under  the  Civil  Code  without 
regard  to  the  motive  of  the  perpetrator,  or,  in  the  case  of 
property,  the  religious  or  civic  nature  of  the  use  to  which  the 
property  is  devoted.   The  proposed  ordinance  would  duplicate 
existing  provisions  of  State  law,  while  adding  a  motive  element 
in  the  case  of  "ethnic"  violence  and  further  limiting  the  type  of 
properties  protected  in  the  case  of  institutional  vandalism. 

DISCUSSION 


Preemption 

Article  XI,  Section  7  of  the  California  Constitution 
provides  that  a  city  make  enact  "all  local,  police,  sanitary,  and 
other  ordinances  and  regulations  not  in  conflict  with  general 
laws."   An  ordinance  is  in  conflict  with  general  laws,  within  the 
meaning  of  Article  XI,  Section  7  if  it  legislates  in  an  area 
preempted  by  state  law,  if  it  duplicates  existing  State  law,  or 
if  it  contradicts  existing  State  law.   Lancaster  v.  Municipal 
Court  (1972)  6  Cal.3d  805,  807-08.   An  area  of  legislative 
:ern  has  been  preempted  if: 
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(1)   the  subject  matter  has  been  so  fully  and 
completely  covered  by  general  law  as  to  clearly 
indicate  that  it  has  become  exclusively  a  matter 
of  state  concern;   (2)   the  subject  matter  has 
been  partially  covered  by  general  law  couched  in 
such  terms  as  to  indicate  clearly  that  a 
paramount  state  concern  will  not  tolerate  further 
or  additional  local  action;  or  (3)  the  subject 
matter  has  been  partially  covered  by  general  law, 
and  the  subject  is  of  such  a  nature  that  the 
adverse  effect  of  a  local  ordinance  on  the 
transient  citizens  of  the  state  outweighs  the 
possible  benefit  to  the  municipality. 

In  re  Hubbard  (1964)  62  Cal.2d  119,  128.   Any  ordinance  enacted 
contrary  to  these  provisions  is  invalid.   Galvan  v.  Superior 
Court  (1969)  70  Cal.2d  851,  859.   With  these  principles  in  mind, 
we  proceed  to  examine  the  proposed  legislation. 

"Ethnic  Intimidation" 

With  regards  to  ethnic  intimidation,  the  proposed  ordinance 
creates  a  private  right  of  action  for  discriminatorily-motivated 
violence  or  threat  of  violence.   1/  The  actual  language  is  as 
follows : 

(a)   All  persons  residing  within  the 
jurisdiction  of  the  City  and  County  of  San 
Francisco  have  the  right  to  be  free  from  any 
violence,  or  intimidation  by  threat  of  imminent 
violence,  committed  against  their  persons  or 
property  because  of  their  race,  color,  religion, 
ancestry,  national  origin,  immigrant  status,  sex, 
or  sexual  orientation. 


1/    We  have  repeatedly  advised  that  there  is  some 
uncertainty  regarding  the  power  of  a  municipality  to  create 
Drivate  causes  of  action.   The  only  case  that  adverts  to  zhe 
issue  is  Birkenfeld  v.  City  of  Berkeley  (1982)  17  Cal.3d  129,  142 
fn  11.   However,  in  that  case,  the  Court  declined  to  address  that 
issue.   Hence  it  remains  an  open  question.   It  has  been  the 
policy  of  this  office  to  approve  as  to  form  ordinances  creating 
new  causes  of  action  with  an  appropriate  warning  of  a  possible 
legal  question.   This  opinion  assumes  for  the  sake  of  discussion 
C:ry's  ability  to  create  private  causes  of  action. 
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(b)   Whoever  denies  the  right  proviaed  by 
subsection  (a),  or  whoever  aids,  incites,  or 
conspires  in  such  denial,  is  liable  for  each  and 
every  such  offense  for  the  actual  damages,  and 
ten  thousand  dollars  ($10,000)  in  addition 
thereto,  suffered  by  any  person  denied  such 
right.   In  the  case  of  multiple  offenders,  each 
such  person  shall  be  assessed  the  full  ten 
thousand  dollar  ($10,000)  fine. 


California  Civil  Code  Sections  51  et  seg.  (the  Unruh  Civil 
Rights  Act)  address  the  same  problem  in  strikingly  similar 
language: 

All  persons  within  the  jurisdiction  of  this 
state  have  the  right  to  be  free  from  any 
violence,  or  intimidation  by  threat  of  violence, 
committed  against  their  persons  or  property 
because  of  their  race,  color,  religion,  ancestry, 
national  origin,  political  affiliation,  sex,  or 
position  in  a  labor  dispute.   [Civil  Code  Section 
51.7] 

Whoever  denies  the  right  provided  by  Section 
51.7,  or  whoever  aids,  incites,  or  conspires  in 
such  denial,  is  liable  for  each  and  every  such 
offense  for  the  actual  damages,  and  ten  thousand 
dollars  ($10,000)  in  addition  thereto,  suffered 
by  any  person  denied  such  right.   In  the  case  of 
multiple  offenders,  the  ten  thousand  dollar 
($10,000)  fine  shall  be  prorated  between  them. 
[Civil  Code  Section  52,  subd .  (b)] 

The  proposed  ordinance  protects  persons  regardless  of  "race, 
color,  religion,  ancestry,  national  origin,  immigrant  status, 
sex,  or  sexual  orientation."   The  Unruh  Act,  by  its  terms, 
applies  to  discrimination  based  upon  "race,  color,  religion, 
ancestry,  national  origin,  political  affiliation,  sex,  or 
position  in  a  labor  dispute."   Thus,  the  proposed  ordinance  would 
add  new  protection  for  "immigrant  status"  and  'sexual 
orientation."   However,  the  Unruh  Act  has  been  extended  by 
judicial  interpretation  to  include  sexual  orientat:      ibert  v. 
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Williams  (1982)  133  Cal.App.3d  Supp .  1)  and  unnaturalized  persons 
(Prowd  v.  Gore  (1922)  57  Cal.App.  458).   Assembly  Bill  848, 
signed  by  the  Governor  this  week,  will  explicitly  add  "sexual 
orientation"  to  the  list  of  protected  classes  under  Civil  Code 
Section  51.7  and  the  Unruh  Civil  Rights  Act. 

The  proposed  ordinance,  as  it  concerns  "ethnic 
intimidation",  duplicates  existing  State  law,  to  wit:  the  Unruh 
Civil  Rights  Act.   It  does  not  supplement  State  law,  nor  does  it 
address  legislative  areas  not  covered  by  State  law.   For  these 
reasons,  the  "ethnic  intimidation"  portion  of  the  proposed 
ordinance  must  be  deemed  invalid.   Galvan  v.  Superior  Court, 
supra . 

"Institutional  Vandalism" :   Civil  Provisions 

The  proposed  ordinance,  after  defining  "institution"  to 
includes  churches,  cemetaries  and  civic  monuments,  provides  as 
follows : 

(b)   All  institutions  shall  be  free  from 
vandalism,  defacement  and  defilement. 

(c)   Whoever  denies  the  right  provided  by 
subsection  (b),  or  whoever  aids,  incites,  or 
conspires  in  such  denial,  is  liable  for  each  and 
every  such  offense  for  the  actual  damages,  and 
ten  thousand  dollars  ($10,000)  in  addition 
thereto,  suffered  by  any  institution  denied  such 
right.   In  the  case  of  multiple  offenders,  each 
such  person  shall  be  assessed  the  full  ten 
thousand  dollar  ($10,000)  fine.   Further,  whoever 
denies  the  right  provided  by  subsection  (b),  or 
whoever  aids,  incites,  or  conspires  in  such 
denial,  shall  be  subject  to  six  (6)  months  in 
county  jail. 

The  "ethnic"  intimidation  of  the  proposed  ordinance  duplicates 
the  specific  language  and  civil  remedies  of  the  Unruh  Civil 
Rights  Act;  there  is  clearly  a  conflict  with  State  law  in  that 
instance.   In  determining  whether  the  "institutional  vandalism" 
provision  duplicates  State  law,  we  must  look  to  general  tort 
law. 
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A  tort  is  "any  wrong,  not  consisting  in  mere  breach  of 
contract,  for  which  the  law  undertakes  to  give  to  the  injured 
party  some  appropriate  remedy  against  the  wrongdoer."   Denning  v. 
State  (1899)  123  Cal .  316.   As  provided  in  Civil  Code  Section 
1708,  ' [elvery  person  is  bound,  without  contract,  to  abstain  from 
injuring  the  person  or  property  of  another,  or  infringing  upon 
any  of  his  rights." 

State  law  specifically  authorizes  cities  and  cemetaries  to 
recover  for  tortious  damage  to  their  property.   Government  Code 
Section  53069.6,  applying  to  cities,  provides  as  follows: 

Each  local  agency,  as  defined  in  Section  54951, 
shall  take  all  practical  and  reasonable  steps  to 
recover  civil  damages  for  the  negligent,  willful, 
or  unlawful  damaging  or  taking  of  property  of  the 
local  agency,  including  the  institution  of 
appropriate  legal  action. 

And  Health  and  Safety  Code  Section  8102,  applying  to 
cemetaries,  states  that, 

Any  person  violating  any  provision  of  this 
Chapter  [prohibiting  the  disturbance  of  a 
cemetery]  is  liable,  in  a  civil  action  by  and  in 
the  name  of  the  cemetery  authority,  to  pay  all 
damages  occasioned  by  his  unlawful  acts.   The  sum 
recovered  shall  be  applied  in  payment  for  the 
repair  and  restoration  of  the  property  injured  or 
destroyed. 

Churches  may  sue  under  the  general  provisions  of  State  tort  law. 
See  Roman  Catholic  Archbishop  v.  Superior  Court  (Sheffield) 
(1971)  15  Cal.App.3d  405;  Corporations  Code  Section  10007 
(regarding  powers  of  religious  corporations). 

Civil  Code  Section  22.2  provides  that  "[t]he  common  law  of 
England,  so  far  as  it  is  not  repugnant  to  or  inconsistent  with 
the  Constitution  of  the  United  States,  or  the  Constitution  or 
laws  of  this  State,  is  the  rule  of  decision  in  all  the  Courts  of 
this  State."   The  tort  of  trespass  to  property  is  the  wrongful 
interference  with  its  possession.   "...   [Ejvery  wrongful  entry 
upon  lands  in  the  occupation  or  possession  of  the  owner, 
constitutes  a  trespass,  for  which  the  owner  may  maintain  an 
action  for  damages."   Triscony  v.  Brandenstein  (1885)  66  Cal. 
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514,  516.   An  "institution",  as  well  as  any  other  victim  of 
trespass  compounded  by  vandalism,  may  recover  the  reasonable  cost 
of  repair  or  restoration  of  the  property  to  its  original 
condition,  together  with  the  value  of  the  lost  use  during  the 
period  of  injury.   Linforth  v.  San  Francisco  Gas  &  Electric  Co. 
(1909)  156  Cal.  58,  62-63.   And  under  Civil  Code  Section  3294,  a 
plaintiff  in  tort  may  recover  punitive  or  exemplary  damages  on  a 
showing  of  fraud,  malice,  oppression  or  a  reckless  disregard  of 
plaintiff's  rights  by  the  defendant.   Vandalism  directed  against 
property  because  of  its  religious  nature  or  use  would  ordinarily 
be  deemed  malicious. 

Conversion  is  the  wrongful  exercise  of  dominion  over 
personal  property  of  another.   Gruber  v.  Pacific  States  Savings  & 
Loan  Co.  (1939)  13  Cal . 2d  144,  148.   Intentional  destruction  of 
personal  property,  such  as  vandalism,  also  constitutes  the  tort 
of  conversion,  allowing  for  a  similar  recovery.   Bedell  v. 
Mashburn  (1948)  87  Cal.App.2d  417,  423.   Thus,  the  protections 
afforded  to  the  enumerated  "institutions"  under  the  proposed 
ordinance  are  already  contained  in  existing  State  law.   The  same 
acts  constitute  violations  and  the  same  remedies  are  available. 
For  these  reasons,  the  proposed  ordinance  conflicts  with  State 
law. 

"Institutional  Vandalism" :   Criminal  Provisions 

The  penalty  provision  of  the  "institutional  vandalism" 
section  of  the  proposed  ordinance  also  imposes  a  criminal 
sanction  for  violation: 

(b)   All  institutions  shall  be  free  from 
vandalism,  defacement  and  defilement. 

(c)   Whoever  denies  the  right  provided  by 
subsection  (b),  or  whoever  aids,  incites,  or 
conspires  in  such  denial,  is  liable  for  each  and 
every  such  offense  for  the  actual  damages,  and 
ten  thousand  dollars  ($10,000)  in  addition 
thereto,  suffered  by  any  institution  denied  such 
right.   In  the  case  of  multiple  offenders,  each 
such  person  shall  be  assessed  the  full  ten 
thousand  dollar  ($10,000)  fine.   Further,  whoever 
denies  the  right  provided  by  subsection  (b),  or 
whoever  aids,  incites,  or  conspires  in  such 

•iial,  shall  be  subject  to  six  (6)  months  in 
county  jail.   [Emphasis  added.] 
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There  is  no  such  criminal  penalty  proposed  for  violation  of  the 
ethnic  intimidation"  portions  of  the  proposed  ordinance. 

Penal  Code  Section  594  makes  vandalism  a  crime  in 
California : 

(a)  Every  person  who  maliciously  (1)  defaces 
with  paint  or  any  other  Liquid,  (2)  damaqes  or 
(3)  destroys  any  real  or  personal  property  not 
his  own,  in  cases  otherwise  than  those  specified 
by  state  law,  is  guilty  of  vandalism. 

(b)  (1)  If  the  amount  of  defacement,  damage 
or  destruction  is  one  thousand  dollars  ($1,000) 
or  more,  vandalism  is  punishable  by  imprisonment 
for  six  months  in  the  county  jail,  imprisonment 
in  the  state  prison  not  to  exceed  one  year  and 
one  day,  a  fine  of  five  thousand  dollars 
($5,000),  or  both  such  fine  and  imprisonment. 

(2)  If  the  amount  of  defacement,  damage 
or  destruction  is  less  than  one  thousand  dollars 
($1,000)  or  more,  vandalism  is  punishable  by 
imprisonment  in  the  county  jail  for  not  more  than 
six  months,  or  by  a  fine  of  not  more  than  one 
thousand  dollars  ($1,000),  or  by  both  such  fine 
and  imprisonment. 

Violation  of  Penal  Code  Section  594  is  not  predicated  upon  or 
limited  according  to  the  identity  of  the  property  victimized,  and 
includes  vandalism  against  churches,  cemetaries  and  civic  shrines 

In  addition,  State  law  also  provides  specific  criminal 
sanctions  for  vandalism  directed  against  an  "institution"  as 
defined  under  the  proposed  ordinance.   Penal  Code  Section  594.3 
provides  as  follows: 

(a)   Any  person  who  knowingly  commits  any  act  of 
vandalism  to  a  church,  synagogue,  building  owned 
and  operated  by  religious  educational 
institution,  or  other  place  primarily  used  as  a 
place  of  worship  where  religious  services  are 
regularly  conducted,  is  guilty  of  a  crime 
punishable  by  imprisonment  in  the  State  prison  or 
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by  imprisonment  in  the  county  jail  for  not 
exceeding  one  year. 

(b)   Any  person  who  knowingly  commits  any  act  of 
vandalism  to  a  church,  synagogue,  building  owned 
and  occupied  by  a  religious  educational 
institution,  or  other  place  primarily  used  as  a 
place  of  worship  where  religious  services  are 
regularly  conducted,  which  is  shown  to  have  been 
committed  by  reason  of  race,  color,  religion,  or 
national  origin  of  another  individual  or  group  of 
individuals  and  to  have  been  committed  for  the 
purpose  of  intimidating  and  deterring  persons 
from  freely  exercising  their  religious  beliefs, 
is  guilty  of  a  felony  punishable  by  imprisonment 
in  the  State  prison. 

Penal  Code  Section  622  provides  as  follows: 

Every  person,  not  the  owner  thereof,  who 
willfully  injures,  disfigures,  or  destroys  any 
monument,  work  of  art,  or  useful  or  ornamental 
improvement  within  the  limits  of  any  village, 
town,  or  city,  or  any  shade  tree  or  ornamental 
plant  growing  therein,  whether  situated  on 
private  ground  or  on  any  street,  sidewalk,  or 
public  park  or  place,  is  guilty  of  a  misdemeanor. 

Monuments,  landmarks  and  civic  shrines  are  expressly  covered  by 

this  provision.   Courthouses  and  museums  would  be  protected  as 

"useful  improvements"  under  this  statute. 
i  » 

Finally,  Health  and  Safety  Code  Section  8101,  protecting 
cemetaries  and  mortuaries,  provides  as  follows: 

Every  person  is  guilty  of  a  crime  and  punishable 
by  imprisonment  in  the  State  prison  or  by 
imprisonment  in  the  county  jail  for  not  exceeding 
one  year,  who  maliciously  does  any  of  the 
following: 

(a)   Destroys,  cuts,  mutilates,  effaces,  or 
otherwise  injures,  tears  down,  or  removes  any 
tomb,  monument,  memorial,  or  marker  in  a 
cemetery,  or  any  gate,  door,  fence,  wall,  post  or 
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railing,  or  any  enclosure  for  the  protection  of  a 
cemetery  or  mortuary  or  any  property  in  a 
cemetery  or  mortuary. 

(b)  Obliterates  any  grave,  vault,  niche,  or 
crypt . 

(c)  Destroys,  cuts,  breaks  or  injures  any 
mortuary  building  or  any  building,  statuary,  or 
ornamentation  within  the  limits  of  a  cemetery. 

(d)  Disturbs,  destructs,  detains  or  interferes 
with  any  person  carrying  or  accompanying  human 
remains  to  a  cemetery  or  funeral  establishment, 

or  engaged  in  a  funeral  service,  or  an  internment. 

We  face  a  situation  wherein  the  conduct  proscribed  in  the 
proposed  legislation  is  already  prohibited  by  State  law.   Such 
duplication  creates,  under  Lancaster ,  supra,  a  conflict  with 
State  law,  and  therefore  this  aspect  of  the  proposed  ordinance  is 
beyond  the  legislative  competence  of  the  City  and  County  of  San 
Francisco  under  Article  XI,  Section  7  of  the  California 
Constitution . 


/  /  / 

/  /  / 

/  /  / 

/  /  / 

/  /  / 

/  /  / 

/  /  / 

/  /  / 

/  /  / 

/  /  / 
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CONCLUSION 

The  City  and  County  of  San  Francisco  may  not  enact  an 
ordinance  prohibiting  "ethnic  intimidation"  and  "institutional 
vandalism, "  where  the  acts  proscribed  are  already  prohibited  by 
State  law. 


APPROVED : 


GEORGE  AGNOST 
City  Attorney 


Respectfully  submitted, 


Deputy  City  Attorney 

THOMAS  J./^CWEN 
Deputy  City  Attorney 


3282D 


OPINION  NO.   84  -  24 
Supervisor  Harry  Britt  -12-  September  27,  1984 

APPENDIX 


Ethnic  Intimidation 

(a)  All  persons  residing  within  the  jurisdiction  of  the 
City  and  County  of  San  Francisco  have  the  right  to  be  free  from 
any  violence,  or  intimidation  by  threat  of  imminent  violence, 
committed  against  their  persons  or  property  because  of  their 
race,  color,  religion,  ancestry,  national  origin,  immigrant 
status,  sex,  or  sexual  orientation. 

(b)  Whoever  denies  the  right  provided  by  subsection  (a), 
or  whoever  aids,  incites,  or  conspires  in  such  denial,  is  liable 
for  each  and  every  such  offense  for  the  actual  damages,  and  ten 
thousand  dollars  ($10,000)  in  addition  thereto,  suffered  by  any 
person  denied  such  right.   In  the  case  of  multiple  offenders, 
each  such  person  shall  be  assessed  the  full  ten  thousand  dollar 
($10,000)  fine.   It  shall  not  constitute  a  violation  under  this 
section  for  a  person  to  act  or  speak  in  a  critical,  insulting,  or 
deprecatory  way  so  long  as  his  or  her  words  or  conduct  do  not 
constitute  a  threat  of  harm  or  violence  to  the  person  or  property 
of  another . 

(c)  Any  person  denied  the  right  provided  under  subsection 
(a)  shall  be  entitled  to  maintain  a  private  right  of  action  in  an 
appropriate  court.   In  addition,  the  City  Attorney  or  the 
District  Attorney  for  the  City  and  County  of  San  Francisco  may 
bring  an  action  under  this  section  or  intervene  in  any  action 
brought  by  an  individual  in  any  case  of  general  public  importance, 

(d)  The  parents  or  legal  guardians  of  any  minor  found  to 
have  violated  this  section  shall  be  jointly  and  severally  liable 
for  the  full  amount  of  the  actual  damages  awarded  and  the  $10,000 
fine  assessed. 

(e)  Actions  under  this  section  shall  be  independent  of  any 
other  remedies  or  procedures  that  may  be  available  to  an 
aggrieved  party. 
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Institutional  Vandalism 

(a)  Definition  -  As  used  in  this  section  "institution" 
means : 

(L)   Any  church,  synagogue  or  other  communal  facility 
regularly  used  tor  religious  worship,  meditation,  contemplation, 
or  other  related  purposes; 

(2)  Any  cemetary,  mortuary  or  other  facility  used  for 
the  purpose  of  burial  or  memorializing  the  dead; 

(3)  Any  courthouse,  historic  monument  or  landmark, 
museum  or  civic  shrine; 

(  i )  The  grounds  occupied  by  any  facility  set  forth 
above;  or 

(5)  Any  property  located  in  any  facility  set  forth 
above. 

(b)  All  institutions  shall  be  free  from  vandalism, 
defacement  and  defilement. 

(c)  Whoever  denies  the  right  provided  by  subsection  (b), 
or  whoever  aids,  incites,  or  conspires  in  such  denial,  is  liable 
for  each  and  every  such  offense  for  the  actual  damages,  and  ten 
thousand  dollars  ($10,000)  in  addition  thereto,  suffered  by  any 
institution  denied  such  right.   In  the  case  of  multiple 
offenders,  each  such  person  shall  be  assessed  the  full  ten 
thousand  dollar  ($10,000)  fine.   Further,  whoever  denies  the 
right  provided  by  subsection  (b),  or  whoever  aids,  incites,  or 
conspires  in  such  denial,  shall  be  subject  to  six  (6)  months  in 
county  jail. 

(d)  Any  person  or  entity  responsible  for  the  control  and 
operation  of  any  institution  which  has  been  denied  the  right 
provided  under  subsection  (b)  shall  be  entitled  to  maintain  a 
private  right  of  action  in  an  appropriate  court.   In  addition, 
the  City  Attorney  or  the  District  Attorney  for  the  City  and 
County  of  San  Francisco  may  bring  an  action  under  this  section  or 
intervene  in  any  action  brought  by  an  individual  in  any  case  of 
general  public  importance. 

(e)  The  parents  or  legal  guardians  of  any  minor  found  to 
have  violated  this  section  shall  be  jointly  and  severally  liable 
for  the  full  amount  of  the  actual  damages  awarded  and  the  $10,000 
fine  assessed. 

(f)  Actions  under  this  section  shall  be  independent  of    any 
•?r  remedies  or  procedures  that  may  be  available  to  an 

aggrieved  party. 


City  and  County  of  San  Francisco: 


Office  of  City  Attorney 


1*4 


George  Agnost, 
City  Attorney 
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PREPARED  BY: 


Sewer  Service  Charges  -  Citizens 
Advisory  Committee  Proposal 

DONALD  J .  BIRRER 

Executive  Director 

San  Francisco  Clean  Water  Program 


ROBERT  A.  KENEALEY 
Assistant  Chief 
Deputy  City  Attorney 

JOHN  S.  RODDY 
Deputy  City  Attorney 
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QUESTION  PRESENTED 

1.  May  the  City  use  general  fund  monies  for  general 
obligation  sewer  construction  bond  redemption? 

2.  May  the  City  use  general  fund  monies  for  pre-1976  sewer 
system  repairs? 


ANSWER 


1.   Yes 


No. 


ANALYSIS 


1.   General  Obligation  Bond  Redemption  Funding. 
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Us 


e  of  General  Fund  Monies  to  Finance  Emergency  Repairs 


to  Older  Sewers. 

When  the  Board  of  Supervisors  authorized  the  issuance  of 

Series  A  Sewer  Revenue  Bonds  by  Resolution  No.  937-77.  the  Board 

entered  into  a  contract  with  the  bond  buyers.  Section  6. IS  of 
the  bond  resolution  provides  that 

The  City  shall,  at  all  times  while  any  of  the  Bonds 
remain  outstanding,  fiv,  prescribe  and  collect 
rates,  fees  and  charges  in  connection  with  the 
services  and  facilities  furnished  by  the  Enterprise 
so  as  to  yield  Revenues  at  least  sufficient,  after 
making  reasonable  allowances  for  contingencies  and 
error  in  the  estimates,  to  pay  the  following  amounts 
in  the  order  below  set  forth: 

(1)  The  interest  on  and  principal  of  the  Bonds 
as  they  become  due  and  payable. 

(2)  All  payments  required  for  compliance  with 
the  terms  of  this  Resolution,  including  particularly 
the  provisions  of  Section  5.02. 

(3)  All  payments  to  meet  any  other  obligations 
of  the  City  which  are  charges,  liens  or  encumbrances 
upon,  or  payable  from,  the  Revenues. 

( 5)   All  current  expenses  of  maintenance  and 
operation  of  the  Enterprise. 

(Emphasis  added.) 

Several  definitions  contained  in  Section  1.02  of  Resolution  No. 
973-77  are  of  special  significance  in  this  instance: 

(p)   The  term  "Enterprise"  means  the  whole  and 
each  and  every  part  of  the  municipal  sewage  treatment 
and  disposal  system  and  auxiliary  or  related  facili- 
ties of  the  City  described  in  the  proposition  set 
forth  in  Section  1.01.  including  the  existing  system 
of  the  City  for  the  collection,  treatment  and 
disposal  of  sewage,  waste  and  storm  water  and  all 
additions,  betterments,  extensions  and  improvements 
to  said  system  or  any  part  thereof  now  or  hereafter 
made . 
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(q)   The  terms  "Revenues"  means  all  charges 
received  for.  and  all  other  income  and  receipts 
derived  by  the  City  from,  the  operation  of  the 
Enterprise  or  arising  from  the  Enterprise.  .  . 
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(Emphasis  added . ) 

Resolution  No.  973-77  further  provides  that  a  sewer  system  repair 

and  replacement  fund  be  created  and  that  monies  in  the  fund 

"shall  be  used  to  pay 

repairs  of  facilities 

and  fiscal  provisions 

5.02(e).   Furthermore, 

covenant : 


the  costs  of  replacements,  renewals  and 
of  the  Enterprise,  subject  to  the  budget 
of  the  Charter  of  the  City."   Section 
the  bond  resolution  includes  the  following 


SECTION  6.04.   Maintenance  and  Operation  of 
Enterprise.   The  City  6hall  maintain  and  preserve 
the  Enterprise  in  good  repair  and  working  order  at 
all  times  from  the  Revenues  available  for  such 
purposes,  and  shall  operate  the  Enterprise  in  an 
efficient  and  economical  manner. 

(Emphasis  added.) 


Based  on  the  foregoing  sections  of  Resolution  No.  973-77. 
it  appears  that  using  the  general  fund  for  payment  of  the  repair 
costs  of  pre-1976  sewer  facilities  would  violate  provisions  of 
the  resolution  and  San  Francisco's  contractual  obligations  to  the 
bondholders.   The  Enterprise,  which  is  defined  as  including  the 
ent i  re  sewerage  system,  must  be  kept  in  good  repair  with  revenues 
from  sewer  service  charges,  which  must  be  calculated  based  on  the 
use  of  the  sewerage  system  by  each  recipient  of  services. 
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Section  204  of  the  Clean  Water  Act  requires  that  the 
Environmental  Protection  Agency  (EPA) 
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(Emphasis  added.) 

San  Francisco,  as  a  condition  of  receiving  state  and  federal 
construction  grants,  is  obligated  to  charge  each  recipient  of 
sewer  services  for  his  or  her  proportionate  share  not  only  of 
costs  of  operation  and  maintenance,  but  also  of  the  costs  of 
replacement  of  sewerage  facilities.   This  requirement  was 
amplified  by  EPA  in  its  regulations: 

A  grantee's  user  charge  system  based  on  actual  use 
(or  estimated  use)  of  waste  water  treatment  services 
may  be  approved  if  each  user  (or  user  class)  pays 
its  proportionate  6hare  of  operation  and  maintenance 
(including  replacement)  costs  of  treatment  works 
within  the  grantee's  service  area,  based  on  the 
user's  proportionate  contribution  to  the  total  waste 
water  loading  from  all  users  (or  user  classes). 

40  C.F.R.  3S.929-l(a) 

A  grantee  is  required  to  review  and  revise  its  sewer  service 
charges  to  accomplish  the  following  purposes: 

(1)   Maintain  the  proportionate  distribution  of 
operation  and  maintenance  costs  among  users  and  user 
classes  as  required  herein: 


the 


(2)   Generate  sufficient  revenue  to  pay  the  total 
operation  and  maintenance  costs  necessary  to  the 
proper  operation  and  maintenance  (including  replace- 
ment) of  the  treatment  works;  and 
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(3)   Apply  excess  revenues  collected  from  a  class 
of  users  to  the  costs  of  operation  and  maintenance 
attributable  to  that  class  for  the  next  year  and 
adjust  the  rate  accordingly. 

40  C.F.R.  3S.929-2(b) 

Federal  guidelines  concerning  user  charges  can  be  found  in 
40  C.F.R.  Part  35.  Appendix  B.   These  guidelines  state  that  the 
intent  of  Section  204  of  the  Clean  Water  Act  with  respect  to  user 
charges  is  to  distribute  the  cost  of  operation  and  maintenance  to 
the  pollutant  source  and  to  promote  self-sufficiency  of  treatment 
works  with  respect  to  operation  and  maintenance  cost6.   See  also 
Hotel  Employers  Assn  of  San  Francisco  v.  Gorsuch.  669  F.2d  1305 
(9th  Cir.  1982).   "Replacement"  is  defined  as  follows: 

Expenditures  for  obtaining  and  installing  eguipment. 
accessories,  or  appurtenances  which  are  necessary  to 
maintain  the  capacity  and  performance  during  the 
service  life  of  the  treatment  works  for  which  such 
works  were  designed  and  constructed.   The  term 
"operation  and  maintenance"  includes  replacement. 

40  C.F.R.  Part  35.  Appendix  B(d)(l)  (Emphasis  added.) 

EPA  approval  of  the  user  charge  system  is  predicated  on 
satisfaction  of  the  following  reguirements : 

(1)   The  user  charge  system  must  result  in  the 
distribution  of  the  cost  of  operation  and  maintenance 
of  treatment  works  within  the  grantee's  jurisdiction 
to  each  user  (or  user  class)  in  proportion  to  such 
user's  contribution  to  the  total  wastewater  loading 
of  the  treatment  works.   Factors  6uch  as  strength, 
volume,  and  delivery  flow  rate  characteristics  shall 
be  considered  and  included  as  the  basis  for  the 
user's  contribution  to  ensure  a  proportional  distri- 
bution of  operation  and  maintenance  costs  to  each 
user  (or  user  class). 


(4)   The  user  charge  system  must  generate  suffi- 
cient revenue  to  offset  the  cost  of  all  treatment 
works  operation  and  maintenance  provided  by  the* 
grantee . 

40  C.F.R.  Part  35.  Appendix  B(f) 
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The  Clean  Water  Act  and  EPA  regulations  include  repair  and 
replacement  costs  within  the  definition  of  operation  and 
maintenance  costs.   Such  costs  must  be  charged  to  each  recipient 
of  sewer  services  proportionately  to  his  or  her  use  of  the 
sewerage  system. 


There  is  no  indication  that  Congress  intended  t 
charge  reguirements  regarding  repair  and  replacement 
to  projects  that  were  grant  funded.  Indeed.  Section 
Act  indicates  a  contrary  intention  by  referring  to  "a 
treatment  services  provided  by  the  applicant."  There 
and  replacement  costs  for  new  and  old  sewer  facilitie 
proportionately  allocated  to  all  users  of  the  sewerag 
Funding  a  portion  of  repair  and  replacement  costs  thr 
general  fund  would  violate  the  proportionality  reguir 
Furthermore,  the  use  of  general  fund  monies  for  repai 
replacement  costs  for  new  or  old  facilities  would  vio 
covenants  and  provisions  of  Resolution  No.  973-77  whi 
the  payment  of  operation  and  maintenance  costs,  inclu 
and  replacement  costs,  from  revenues  collected  from  6 
charges . 
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In  our  opinion,  use  of  the  general  fund  to  finance 
emergency  repairs  to  older  sewers  would  be  a  violation  of  EPA 
regulations,  construction  grant  conditions,  and  sewer  revenue 
bond  covenants. 

Respectfully  submitted. 
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2.   Is  an  ordinance  authorizing  the  purchase  of  an  aerial 
ladder  truck  for  the  Fire  Department  an  appropriation  for  a 
capital  expenditure  or  public  improvement  within  the  meaning  of 
San  Francisco  Charter  Section  6.205? 
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ANSWERS 

1.  No. 

2.  No. 

ANALYSIS 

You  have  requested  the  office  of  the  City  Attorney  to  draft 
an  ordinance  appropriating  funds  necessary  to  purchase  an  aerial 
ladder  truck  for  Company  20  of  the  Fire  Department.   You  were 
advised  verbally  that  this  ordinance  could  not  be  initiated  by 
the  Board  of  Supervisors.   You  have  asked  for  an  opinion 
explaining  why  the  Board  of  Supervisors  may  not  initiate  such 
legislation. —' 

Introduction 

San  Francisco  Charter  Section  6.205  governs  generally  the 
powers  and  duties  of  the  Board  of  Supervisors  over  the  proposed 
budget  and  appropriation  ordinance.   Under  the  scheme  set  forth 
in  the  Charter,  the  preparation  of  the  budget  starts  at  the 
departmental  level,  and  then  proceeds  to  the  Mayor's  Office. 
Thereafter,  it  is  transmitted  to  the  Board  of  Supervisors.   See 
San  Francijco  City  Attorney  Opinion  No.  82-38  for  a  general 
discussion  of  this  process.   Charter  Section  6.205  addresses  the 
Board's  powers  over  the  budget  and  provides  in  relevant  part: 

The  board  of  supervisors  may  decrease  or 
reject  any  item  contained  in  the  proposed  budget. 


Though  the  City  Attorney  declined  to  prepare  the 
ordinance  because  the  Board  of  Supervisors  lacked  authority  to 
initiate  such  legislation,  as  a  matter  of  practice  under  Charter 
Section  6.203,  the  Controller  is  responsible  for  preparing  the 
draft  of  the  annual  appropriation  ordinance.   Under  Section 
6.306,  which  specifies  that  supplemental  appropriation  ordinances 
shall  be  handled  in  the  same  manner  and  subject  to  the  same 
conditions  governing  the  submission  and  approval  of  the  annual 
budget,  requests  for  supplemental  appropriation  should  also  be 
submitted  to  the  Controller  for  his  preparation. 
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and  may  without  reference  or  amendment  to  the 
detail  schedule  of  positions  and  compensations, 
decrease  any  total  proposed  budget,  but  shall  not 
increase  any  amount  or  add  any  new  item  for 
personal  services  or  materials,  supplies,  or 
contractual  services,  for  any  department,  unless 
requested  in  writing  so  to  do  by  the  mayor,  on 
the  recommendation  of  the  chief  administrative 
officer,  board,  commission  or  elective  officer, 
in  charge  of  such  department. 

The  board  of  supervisors  may  increase  or 
insert  appropriations  for  capital  expenditures 
and  public  improvements,  but  shall  do  so  only 
after  such  items  have  first  been  referred  to  the 
department  of  city  planning  and  a  report  has  been 
rendered  thereon  regarding  conformity  with  the 
master  plan.   It  shall  be  the  duty  of  the 
department  of  city  planning  to  render  its  reports 
in  writing  within  thirty  days  after  said 
referral.   Failure  of  the  department  of  city 
planning  to  render  any  such  report  in  such  time 
shall  be  deemed  equivalent  to  a  report. 

Charter  Section  6.306  deals,  inter  alia,  with  supplemental 
appropriations  and  provides  in  relevant  part: 

Such  surplus  [unused  and  unencumbered 
appropriations,  balance,  and  revenues  collected 
in  excess  of  estimates]  shall  be  taken  into 
account  as  revenue  of  the  ensuing  fiscal  year; 
provided,  however,  that  any  such  surplus  created 
or  existing  in  any  fiscal  year  may  be 
appropriated  by  the  board  of  supervisors  by  means 
of  an  ordinance  designated  as  a  supplemental 
appropriation  ordinance,  on  the  recommendation  of 
the  chief  administrative  officer,  or  any  board, 
commission  or  elective  officer,  respectively,  and 
the  approval  and  submission  by  the  mayor  of  a 
supplemental  budget  estimate  or  request,  in  the 
same  manner  and  subject  to  the  same  conditions, 
except  time,  as  provided  in  this  charter  for  the 
submission  and  approval  of  the  annual  budget  and 
the  appropriation  ordinance. 
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These  sections  give  rise  to  the  two  questions  stated  above 
May  the  Board  of  Supervisors  initiate  legislation  appropriating 
funds  for  capital  expenditures  and  public  improvements?   And, 
does  legislation  authorizing  the  purchase  of  an  aerial  ladder 
fire  truck  constitute  an  appropriation  for,  "...   capital 
expenditures  and  public  improvements   ..."  within  the  meaning 
of  the  Charter? 


Power  of  the  Board  of  Supervisors  to  Initiate 
a  Supplemental  Appropriation  Ordinance. 

Section  6.306  makes  it  clear  that  supplemental 
appropriation  ordinances  must  go  through  the  same  process  as  the 
budget,  starting  with  departmental  recommendations  and  mayoral 
approval  and  submission.   Since  surplus  revenues  may  be 
appropriated  in  the  same  manner  and  subject  to  the  same 
conditions  "...   as  are  applicable  to  the  annual  budget  and 
appropriation  ordinance,   .  .  .  , "  it  must  be  concluded  that  the 
Board  of  Supervisors  has  no  power  to  initiate  a  supplemental 
appropriation  ordinance.   The  provisions  in  Section  6.205 
empowering  the  Board  to  add  budget  appropriations  for  capital 
expenditures  and  public  improvements  empower  the  Board  to  add 
such  items  to  supplemental  appropriations.   However,  Section 
6.205  was  not  intended  to  empower  the  Board  to  initiate  such 
supplemental  appropriation  ordinances. 

An  important  distinction  must  be  understood.   Since  all 
appropriations  emanate  from  departmental  requests,  the  Board  of 
Supervisors,  as  a  department,  may  initiate  a  supplemental 
appropriation  request  for  monies  needed  by  the  Board  of 
Supervisors  for  its  own  operation  as  a  department.   Those 
supplemental  appropriations  requests,  like  any  others,  must  be 
transmitted  to  the  Controller  for  preparation  and,  thereafter, 
submitted  to  the  Mayor  for  approval.   This  opinion  does  not 
affect  the  charter-derived  authority  of  the  Board  of  Supervisors 
for  its  own  departmental  operation,  to  initiate  a  request  for  a 
supplemental  appropriation. 


Purchase  of  a  Fire  Truck  as  a 

Capital  Expenditure  or  Public  Improvement 

The  aforementioned  Sections  of  the  San  Francisco  Charter 
would  only  empower  the  Board  of  Supervisors  to  appropriate  funds 
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for  the  purchase  of  an  aerial  ladder  truck  not  recommended  by  a 
department  or  approved  by  the  Mayor  only  if  it  would  constitute 
an  appropriation  for  a  capital  expenditure  or  public  improvement, 
and  only  if  it  is  added  to  an  appropriation  request  that  has  come 
before  the  Board.   Hence,  the  second  question  is  whether  the 
purchase  of  an  aerial  ladder  truck  constitutes  a  capital 
expenditure  or  public  improvement  within  the  meaning  of  Charter 
Section  6.205. 

It  must  be  concluded  that  the  purchase  of  an  aerial  ladder 
truck  is  not  a  capital  expenditure  or  public  improvement  within 
the  meaning  of  Section  6.205. 

The  relevant  language  in  Charter  Section  6.205  empowering 
the  Board  to  increase  or  insert  appropriations  for  capital 
expenditures  and  public  improvements  has  been  in  the  San 
Francisco  Charter  since  1932.   In  1947,  that  language  was  amended 
to  add  the  requirement  that  the  item  be  referred  to  the 
Department  of  City  Planning  for  a  report  regarding  conformity 
with  the  City's  master  plan. 

Past  opinions  issued  by  this  office  have  construed  the 
"capital  expenditures  and  the  public  improvements"  language  to 
include  the  reconstruction  of  streets  (San  Francisco  City 
Attorney  Opinion  No.  542-1932),  building  of  a  new  road  or  highway 
(Opinion  No.  790-1934),  adding  permanent  shelving  to  the  law 
library  (Opinion  No.  3796-1946),  construction  of  a  new  sewer 
outfall  at  Hassler  Health  Home  where  the  old  one  was  beyond 
repair  (Opinion  L. 64-24-1964 ) ,  and  most  recently,  the  funding  of 
permanent  exhibits  and  permanent  security  devices  in  the  Academy 
of  Sciences  (Opinion  No.  82-57,  dated  October  29,  1982). 

Opinion  No.  82-57  cited  various  authorities  and  concluded: 

From  the  above  definitions,  it  is  clear  that 
capital  expenditures  and  public  improvements  are 
very  similar,  with  both  involving  acquisitions  of 
or  additions  to  property  of  a  permanent  nature. 
Indeed,  where  municipalities  are  concerned, 
capital  expenditures  usually  consist  of 
expenditures  to  fund  public  improvements.   We 
have  found  no  authority  for  the  proposition  that 
temporary  additions  to  real  property  can  be 
considered  public  improvements  or  that  money 
spent  for  such  additions  is  a  capital 
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expenditure.   Thus  the  Board  would  not  have  the 
authority  to  increase  appropriations  for  the 
funding  of  exhibits  of  a  temporary  nature.   On 
the  other  hand,  any  contemplated  exhibit  that 
would  constitute  a  permanent  addition  to  the 
museum  could  arguably  be  considered  a  public 
improvement,  since  it  would  be  located  on 
municipal  real  property  (Kansas  City  v.  Wells 
Bros.  Construction  Co.  1932,  54  S.W.2nd  449, 
452),  and  would  be  "of  a  permanent  nature"  and 
would  tend  to  "increase  the  value  of  the  property 
for  the  purpose  for  which  it  is  used"  (Seigloch 
v.  Iroguois  Mining  Co.,  [1919,  106  Wash.  632, 
636] ) . 

In  San  Francisco  City  Attorney  Opinion  No.  74-47,  this 
office  advised  that  San  Francisco  Charter  Section  6.205  allowed 
the  Board  of  Supervisors  to  insert  an  $8,000.00  appropriation 
authorizing  an  improvement  to  real  property,  specifically  the 
installation  of  fire  safety  eguipment.   The  opinion  stated  in 
relevant  part : 

Capital  expenditures  are  in  the  nature  of 
capital  investments.   They  include  expenditures 
for  acguiring,  eguipping  and  extending 
properties,  but  not  for  their  operation. 
Ordinarily  they  are  regarded  as  permanent 
investments  to  be  added  to  the  cost  basis  of  a 
property  and  charged-off  through  depreciation. 

"To  repair"  or  "maintain"  real  property  is  to 
preserve  or  keep  it  in  an  existing  state  or 
condition  and  embraces  acts  which  prevent  the 
decline,  lapse,  or  cessation  from  that  state  or 
condition.   See  Morris  v.  /American  Liability  and 
Surety  Company,  185  Atlantic  201,  203.   While  not 
capable  of  exact  definition,  "repairs"  and 
"maintenance"  must  be  distinguished  from 
"improvements"  as  the  former  merely  preserve 
existing  values,  while  the  latter  generally 
enhance  the  value  of  the  premises.   See 
Zywiczynski  v.  Zywiczynski,  80  Northeastern  2d 
807,  809. 
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In  Masterson  v.  Atherton,  179  Atlantic  2d  592, 
certain  remedied  structural  defects  such  as  the 
proximity  of  a  furnace  and  air  ducts  to  woodwork, 
lack  of  insulation  and  inadequacy  of  furnace 
heating  capacity  were  held  to  be  improvements 
rather  than  repairs.   Further,  in  Midtown  Chain 
Hotels  Company  v.  Bender,  49  Southeastern  2d  779, 
structural  changes  required  by  the  local 
department  of  building  inspection  were  held  to  be 
improvements  which  necessarily  enhanced  the  value 
of  the  property. 

Further  investigation  discloses  that  the 
nature  of  the  work  to  be  performed  is  the 
reconstruction  of  a  garage  area  to  standards  set 
by  the  Fire  Department  and  Building  Department 
for  use  by  this  organization  for  a  comprehensive 
program  in  aid  of  the  Juvenile  Court.   The  work 
to  be  accomplished  would  include  the  installation 
of  a  sprinkler  system  and  panic  hardware  on  door 
openings  to  assure  the  safety  of  the  individuals 
using  the  premises. 

From  the  foregoing,  it  would  appear  that  these 
items  are  not  classified  as  maintenance  and 
repair  or  material  or  supplies  and  as  a 
consequence,  it  would  be  proper  for  the  Board  of 
Supervisors  to  make  a  determination  that  such 
items  would  be  a  capital  improvement. 

Pursuant  to  Charter  Section  6.200,  the  budget  process 
commences  with  the  various  city  departments  filing  their  budget 
requests  with  the  Controller.   In  the  discharge  of  these 
functions,  the  Controller  furnishes  budget  instructions  to  the 
various  departments.   The  definitions  contained  in  the 
Controllers  budget  instructions  which  are  pertinent  here  are  the 
definitions  of  "Equipment"  and  "Capital  Improvement  Projects." 
The  Controller  defines  "Equipment"  as  follows: 

Board  of  Supervisors'  Resolution  No.  116-82 
defines  the  accounting  policy  for  equipment  as 
having  a  unit  cost  of  over  $400.00  and  a  useful 
life  of  three  years  and  over.   Equipment  includes 
moveable  personal  property  of  a  relatively 
permanent  nature  and  of  significant  value  such  as 
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furniture,  machines,  tools  and  vehicles.   Items 
of  equipment  valued  at  $400.00  or  with  a  useful 
life  of  less  than  three  years  should  be  budgeted 
in  Object  130-Materials  and  Supplies. 

This  definition  has  been  carried  forward  by  the  Board  of 
Supervisors  into  the  administrative  provisions  of  the 
consolidated  budget  and  annual  appropriation  ordinance.   See  page 
14  of  that  document  for  fiscal  year  ending  June,  1985,  which 
reads  in  relevant  part: 

Funds  for  the  purchase  of  items  of  equipment 
having  a  significant  value  of  over  $400  and  a  use 
life  of  three  years  and  over  shall  be  encumbered 
and  purchased  from  object  no.  220-equipment . 

Object  No.  203  is  a  separate  item  in  the  budgetary  scheme  and 
carries  the  name  capital  improvements. 

The  Controller  defines  "capital  improvement"  projects  as 
follows : 

A  capital  improvement  provides  for  the 
construction  of  a  new  building  or  structure,  the 
addition  to  or  expansion  of  an  existing  building 
or  structure,  the  reconstruction  or  rebuilding  of 
an  existing  building  or  structure  which  will 
extend  significantly  its  normal  useful  life  or 
add  to  its  value,  or  for  the  betterment  of  an 
existing  building  or  structure  to  increase  its 
efficiency  or  utility. 

It  is  clear  from  the  definitions  of  "equipment"  and 
"capital  improvement"  utilized  by  both  the  Board  of  Supervisors 
and  the  Controller  as  part  of  the  budget  process,  that  an  aerial 
ladder  truck  for  the  Fire  Department  is  carried  in  the  annual 
budget  as  equipment,  and  not  as  a  capital  improvement. 

San  Francisco  Charter  Section  6.201  requires  that  the 
classification  of  proposed  expenditures  and  budget  estimates  be 
"uniform  for  all  departments,  offices,  bureaus,  divisions,  and 
branches."   The  uniformity  requirement  further  emphasizes  the 
importance  of  the  Controller's  function  in  standardizing 
budgetary  format  and  specifying  the  detail  that  shall  be 
provided.   Broad  deference  should  be  afforded  to  administrative 
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officials  such  as  the  Controller  in  their  interpretations  of  the 
laws  they  are  charged  with  enforcing.   Whitcomb  Hotel,  Inc.  v. 
California  Employment  Comm.  (1944)  24  Cal.2d  753;  Crittendon  v. 
Superior  Court  of  Mendocino  County  (1964)  61  Cal.2d  565.   Hence, 
the  Controller's  determinations  regarding  what  constitutes 
"capital  expenditures  and  public  improvements"  is  particularly 
persuasive. 

It  must  be  concluded  that  the  language  "capital 
expenditures  and  public  improvements"  has  a  limited  meaning 
within  the  Charter,  referring  to  relatively  permanent 
improvements  to  real  property  and  other  capital  acquisitions  of  a 
permanent  nature.   The  general  category  of  equipment  used  in 
departmental  operations  with  a  definite  limited  useful  life  does 
not  fall  within  the  scope  of  the  aforementioned  language.   This 
conclusion  is  further  reinforced  by  reference  to  that  portion  of 
Section  6.205  which  requires  increased  or  inserted  appropriations 
for  capital  expenditures  and  public  improvements  to  be  referred 
to  the  Department  of  City  Planning  for  a  report  regarding 
conformity  with  the  master  plan.   San  Francisco  Charter  Section 
3.524  defines  the  content  and  scope  of  the  master  plan.   Section 
3.524  provides  in  relevant  part: 

It  shall  be  the  function  and  duty  of  the  city 
planning  commission  to  adopt  and  maintain, 
including  necessary  changes  therein,  a 
comprehensive,  long-term,  general  plan  for  the 
improvement  and  future  development  of  the  city 
and  county,  to  be  known  as  the  master  plan   .  .  . 

The  master  plan  shall  show  the  general 
location,  character,  and  extent  of  existing  and 
proposed  street  railway,  bus,  railroad,  air, 
water,  and  other  transportation  routes  and 
terminals,  public  ways,  grounds,  and  open  spaces, 
and  the  general  location  of  major  buildings, 
structures,  and  facilities  constructed  thereon  or 
proposed,  and  shall  include  a  land-use  plan 
showing  the  proposed  general  distribution  and  the 
general  location  and  extent  of  housing,  business, 
industry,  recreation,  education,  and  other 
categories  of  public  and  private  uses  of  land, 
and  recommended  standards  of  population  density 
and  building  intensity,  with  estimates  of 
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population  growth  and  a  general  description  of 
the  amount  and  general  classes  of  industrial, 
business  and  other  economic  activities  for  which 
the  commission  deems  that  space  should  be 
supplied  within  the  territory  covered  by  the 
plan,  all  correlated  with  the  land-use  plan.   It 
shall  include  proposals  for  the  acquisition, 
extension,  widening,  narrowing,  removal, 
relocation,  vacation,  abandonment,  sale,  or 
change  in  the  use  of  the  foregoing  public  ways, 
routes,  grounds,  open  spaces,  buildings,  or 
structures.   .  .  . 

It  is  evident  that  the  master  plan  addresses  the  physical 
development  of  the  City  and  County  of  San  Francisco.   Capital 
expenditures  and  public  improvements,  when  viewed  in  the  context 
of  the  master  plan,  clearly  do  not  include  equipment  used  by 
department  in  its  daily  operation.   The  construction  of  a  fire 
station  would  be  such  a  capital  expenditure  or  public 
improvement;  the  purchase  of  a  fire  truck,  however,  would  not. 

CONCLUSION 

The  Board  of  Supervisors  has  the  authority  to  increase  or 
insert  "capital  expenditures  and  public  improvements"  in  the 
budget  of  a  department  or  in  a  supplemental  appropriation 
ordinance  already  before  them.   An  aerial  ladder  truck  is  not  a 
"capital  expenditure  and  public  improvement"  and  therefore  cannot 
be  inserted  by  the  Board  in  a  department ' s  budget . 


/  /  / 

/  /  / 

/  /  / 

/  /  / 

/  /  / 

/  /  / 

/  /  / 

/  /  / 

/  /  / 


Hon.  Quentin  L.  Kopp 
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Supplemental  appropriations  go  through  the  same  process  as 
the  budget.   The  Board  may  increase  or  insert  appropriations  for 
capital  expenditures  and  public  improvements,  but  it  cannot 
initiate  a  supplemental  appropriation  ordinance. 


Respectfully  submitted, 

THOMAS  A .  TOOMEY ,  JR .  /  " 
Chief  Deputy!  City  Attorney 


JTHAL 
Deputy  City  Attorney 


APPROVED 


h 
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GEORGE  AGNOST 
City  Attorney 

4989D 
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SUBJECT: 


OPINION    -  84-27 


Applicability  of  Parking  Tax  on  Nonprofit  Garages  to 
the  Ellis  -  O'Farrell  Parking  Corporation 


REQUESTED  BY:  MARY  I.  CALLAHAN 
Treasurer 
THAD  BROWN 
Tax  Collector 


PREPARED  BY: 


BURK  E.  DELVENTHAL 
Deputy  City  Attorney 
MARC I A  F.  CUTLER 
Legal  Assistant 


ouCU>7tENTS  DEPT. 
DEC  0     1984 

8AN   FRANCISCO 

pini    l<*     •    IPOADV 


QUESTION  PRESENTED 

Is  tne  Ellis  O'Farrell  Parking  Corporation  subject  to  the 
Business  Tax  imposed  on  nonprofit  garages  by  Section  1004. 1G  of 
Part  III  of  the  San  Francisco  Municipal  Code? 


No. 


CONCLUSION 


ANALYSIS 


Section  1004.16,  Part  III  of  the  San  Francisco  Municipal 
Code,  imposes  a  business  tax  on  nonprofit  garage  corporations.   A 
nonprofit  garage  corporation  is  defined  as  meaning: 

any  nonprofit  corporation  formed  for  the  express 
purpose  of  aiding  and  assisting  the  City  and 
County  of  San  Francisco  in  constructing  a  public 
off-street  parking  facility  which  such  nonprofit 
corporation  has  issued  revenue  bonds,  the 
interest  on  which  is  exempt  from  federal  income 
tax  and  which  bonds  or  a  portion  thereof  is 
outstanding.   Notwithstanding  any  provision 
herein,  a  nonprofit  garage  corporation  wnich 
receives  revenues  oy  reason  of  its  interest  in  a 
public  off-street  parking  facility  shall  be 
deemed  to  be  engaged  in  business  for  purposes  of 
this  ordinance. 

This  section  was  added  by  Proposition  S,  approved  by  the 
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voters  in  the  June  3,  1980  election.  Proposition  S  was  part  of 
the  Mayor's  package  of  tax  increases  (Propositions  N  through  S) 
designed  to  generate  more  revenue  for  the  general  fund  in  the 
wake  of  budget  shortfalls  resulting  from  Proposition 


13 


The  Ellis  O'Farrell  Parking  Corporation  is  a  nonprofit 
organization.   However,  they  did  not  construct  or  assist  the  City 
in  constructing  the  Ellis  O'Farrell  Garage.   Instead,  they 
purchased  or  assisted  the  City  in  purchasing  an  existing  garage. 
It  is  therefore  apparent  that  the  Ellis  O'Farrell  Parking 
Corporation  was  not  "formed  for  the  express  purpose  of  aiding  and 
assisting  the  City  and  County  of  San  Francisco  in  constructing  a 
public  off-street  parking  facility".   As  such,  the  Ellis 
O'Farrell  Parking  Corporation  does  not  meet  the  definition  of  a 
nonprofit  garage  corporation  set  forth  in  Section  1004.16. 

Therefore,  we  conclude  that  the  Ellis  O'Farrell  Parking 
Corporation  is  not  subject  to  the  business  tax  imposed  by  Section 
1004.16  on  nonprofit  parking  corporations. 

Respectfully  submitted. 


GEORGE  AGNOST 
iey 


E .  DELVENTHAL 
Deputy  City  Attorney 


MARC I A  CUTLER 
Legal  Assistant 


4757D 


ity  and  County  of  San  Francisco: 


Office  of  City  Attorney 
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George  Agnost 
City  Attorney 


November  27,  1984 
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SUBJECT : 


REQUESTED  BY: 


PREPARED  BY: 


Jurisdiction  of  the  San  Francisco  Art 
Commission  Over  the  Press  Room  Mural 

Claire  N.  Isaacs 

Director  of  Cultural  Affairs 

San  Francisco  Art  Commission 


Burk  E.  Delventhal 
Judith  A.  Boyajian 
Deputy  City  Attorneys 


QUESTIONS  PRESENTED 


OOCUr.lEiJTS  Ul 
DEC  G     1984 

SAN   FRANCISCO 
p. .-..  lo   .  ,nOAC(V 


(1)  Is  the  mural  on  the  wall  of  the  City  Hall  Press  Room 
a  work  of  art  within  the  meaning  of  San  Francisco  Charter  Section 
3.601? 

(2)  Does  the  defacement  of  or  damage  to  the  mural 
constitute  an  alteration  within  the  meaning  of  Charter  Section 
3.601,  thereby  subject  to  the  prior  approval  of  the  Art 
Commission? 

(3)  What  steps  should  the  Art  Commission  take  to  stop  the 
alteration  of  a  work  of  art  in  City  Hall? 


CONCLUSIONS 

(1)  Yes. 

(2)  Yes. 

(3)  The  Art  Commission  should  report  the  situation  to 
Chief  Administrative  Officer.   As  the  public  official  with 
jurisdiction  over  City  Hall,  he  has  the  duty  to  protect  works 
art  that  are  permanently  affixed  to  that  structure. 


the 
of 
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ANALYSIS 

You  inform  us  that  there  is  a  mural  painted  on  a  wall  in 
the  Press  Room  located  on  the  second  floor  of  City  Hall. 
Occupants  of  the  room  have  taped  and  pinned  items  to  that  mural. 
The  Art  Commission  staff  has  determined  that  these  actions  have 
damaged,  or  have  the  potential  for  damaging,  the  mural.   However, 
reguests  to  stop  taping  and  pinning  items  to  the  mural  have  not 
been  heeded.   You  inguire  whether  the  Art  Commission  has 
jurisdiction  over  and  is  responsible  for  the  care  and 
preservation  of  said  mural.   You  further  seek  advice  regarding 
what  steps  should  be  taken  to  stop  the  defacement  and  damage. 

The  powers  and  duties  of  the  Art  Commission  over  works  of 
art  on  City  property  are  set  forth  in  Section  3.601  of  the  San 
Francisco  Charter  and  Section  1.16  of  the  San  Francisco 
Administrative  Code.   Charter  Section  3.601  provides  in  pertinent 
part  as  follows: 

.  .  .   No  existing  work  of  art  in  the  possession 
of  the  city  and  county  shall  be  removed, 
relocated  or  altered  in  any  way  without  the 
approval  of  the  commission,  except  as  otherwise 
provided  herein.   .  .  . 

Section  3.601  defines  "work  of  art"  as  comprising 

.  .  .   paintings,  mural  decorations,  stained 
glass,  statues,  bas  reliefs  or  other  sculptures; 
monuments,  fountains,  arches  or  other  structures 
of  a  permanent  or  temporary  character  intended 
for  ornament  or  commemoration.   [Emphasis  added.] 

San  Francisco  Administrative  Code  Section  1.16,  subd.  (a), 
further  provides: 

(a)   Cataloging,  Care  and  Maintenance  of 
Public  Art  Media.   The  cataloging,  care  and 
maintenance  of  all  sculptures,  statues,  murals , 
paintings  and  other  art  media  belonging  to  the 
City  and  County  of  San  Francisco,  other  than  and 
excepting  those  located  on  properties  under  the 
jurisdiction  and  control  of  the  San  Francisco 
Unified  School  District,  the  M.  H.  de  Young 
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Memorial  Museum,  the  California  Palace  of  the 
Legion  of  Honor,  the  California  Academy  of 
Sciences  and  the  Recreation  and  Park  Commission, 
shall  be  under  the  jurisdiction  of  the  Art 
Commission.   [Emphasis  added.] 

The  mural  on  the  wall  of  the  City  Hall  Press  Room  is  a  work  of 
art  within  the  meaning  of  Charter  Section  3.601.   Hence,  if  the 
mural  belongs  to  the  City  and  County  of  San  Francisco,  its  care 
and  protection  falls  under  the  jurisdiction  of  the  Art  Commission. 

Press  representatives  occupying  the  Press  Room  do  so  free 
of  charge,  but  have  no  absolute  right  to  the  space.   See  San 
Francisco  City  Attorney  Opinion  No.  83-10.   Whether  the  Press 
Room  mural  belongs  to  the  City  and  County  of  San  Francisco  is 
determined  by  reference  to  the  law  of  fixtures.   Section  660  of 
the  California  Civil  Code  defines  a  "fixture."   It  provides  in 
relevant  part  as  follows: 

A  thing  is  deemed  to  be  affixed  to  land  when 
it  is  attached  to  it  by  roots,  as  in  the  case  of 
trees,  vines,  or  shrubs;  or  imbedded  in  it.  as  in 
the  case  of  walls;  or  permanently  resting  upon 
it,  as  in  the  case  of  buildings;  or  permanently 
attached  to  what  is  thus  permanent,  as  by  means 
of  cement,  plaster,  nails,  bolts,  or  screws 

Hence,  the  common  law  rule  is  that  personal  property,  once 
affixed  to  real  property,  becomes  a  "fixture"  and  the  property  of 
the  owner  of  the  real  property.   However,  this  rule  has  been 
judicially  modified.   In  Cornell  v.  Sennes  (1971)  18  Cal.App.3d 
126,  the  court  of  appeal  set  forth  the  test  of  what  constitutes  a 
fixture  at  page  132: 

Section  660  of  the  Civil  Code  gives  a  common 
law  definition  of  fixtures.   "However,  under 
modern  theories,  the  manner  of  its  annexation  is 
not  the  sole  nor  the  most  important  test.   There 
are  three  main  factors:  (1)  physical  annexation; 
(2)  adaptation  to  use  with  real  property,  (3) 
intention  to  annex  to  realty.   Of  these, 
intention  is  the  most  significant,  but  the  manner 
of  annexation  and  the  use  to  which  the  property 
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is  put  are  relevant  in  determining  such 
intention.   [Citations.]"   ...   "A  widely 
accepted  view  is  that  the  united  application  of 
all  three  tests  is  required,  but  it  is  evident 
that  even  this  will  not  suffice  in  all  situations 
and  that  there  are  other  factors,  including  the 
relationship  of  the  claiming  parties,  the 
relative  difficulty  of  removal,  the  nature  of  the 
article  annexed,  and  whether  the  fact  of 
annexation  is  open  and  apparent.   ..." 
[Citations.]   [Emphasis  in  original.] 

The  application  of  these  criteria  to  the  instant  matter 
compels  the  conclusion  that  the  Press  Room  mural  is  a  fixture  in 
the  possession  of  and  belonging  to  the  City  and  County  of  San 
Francisco.   It  is  undisputed  that  the  mural  has  been  physically 
affixed  to  a  wall  in  City  Hall  in  such  a  manner  that  the  mural 
cannot  be  removed  without  being  totally  destroyed.   The  fact  that 
the  mural  is  painted  on  the  wall  of  the  room  is  evidence  that  the 
persons  commissioning  the  mural  intended  that  it  would  be  a 
permanent  fixture  of  the  room  rather  than  a  removable  piece  of 
personal  property. 

The  final  determination  to  be  made  is  whether  the  present 
occupants  of  the  City  Hall  Press  Room  are  violating  Section  3.601 
of  the  San  Francisco  Charter  by  "altering"  the  mural  without  the 
approval  of  the  Art  Commission.   Any  physical  contact  that  would 
damage  the  mural  would  constitute  an  alteration  within  the 
meaning  of  this  Section.   Responsibility  for  the  care  and 
preservation  of  works  of  art  belonging  to  the  City  and  County  of 
San  Francisco  is  within  the  jurisdiction  of  the  Art  Commission, 
pursuant  to  San  Francisco  Administrative  Code  Section  1.16. 
Hence,  it  is  within  the  Commission's  discretion  to  determine 
whether  taping,  pinning,  or  other  activities  constitute  such 
damage . 

San  Francisco  Administrative  Code  Section  4.1-1  provides. 

The  Chief  Administrative  Officer  shall  have 
charge  of  all  public  buildings  and  grounds  of  the 
City  and  County  not  otherwise  under  the 
jurisdiction  and  control  of  an  officer,  board  or 
commission  of  said  City  and  County,  and  shall 
have  the  power  to  prescribe  rules  and  regulations 
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for  the  administration  and  protection  of  any  of 
said  buildings  and  grounds. 

Copies  of  any  rule  or  regulation  prescribed  by 
the  Chief  Administrative  Officer  pursuant  to  the 
provisions  of  this  section  shall  be  posted  in  a 
conspicuous  place  in  the  public  building  or 
grounds  to  which  said  rule  or  regulation  applies. 

The  Administrative  Code  places  City  Hall  under  the  charge 
of  the  Chief  Administrative  Officer  and  empowers  him  to  prescribe 
rules  and  regulations  providing  for  the  administration  and 
protection  of  City  Hall.   With  the  investiture  of  this  power 
comes  the  duty  to  take  reasonably  appropriate  steps  to  protect 
the  property.   Albany  v.  Bromall  (Ohio  1969)  252  N.E.2d  298.   In 
addition,  pursuant  to  Section  3.510  of  the  San  Francisco  Charter, 
the  Chief  Administrative  Officer  supervises  the  Director  of 
Property,  who  has  charge  of  the  allocation  of  office  space  in 
City  Hall  under  Administrative  Code  Section  4.1.   Therefore,  if 
the  Commission  determines  that  the  Press  Room  mural  is  being 
altered  by  the  present  occupants  of  the  room,  the  Commission 
should  advise  the  Chief  Administrative  Officer  of  the  situation. 
As  mentioned  above,  the  Chief  Administrative  Officer  is 
responsible  for  the  operation  and  maintenance  of  City  Hall, 
including  the  Press  Room  and  any  fixtures  of  the  Press  Room.   As 
the  official  who  is  responsible  for  the  operation  and  maintenance 
of  City  Hall,  the  Chief  Administrative  Officer  is  empowered  and 
duty-bound  to  take  those  steps  necessary  to  protect  a  work  of  art 
on  the  premises. 


/  /  / 


/  /  / 


/  /  / 
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In  summary,  the  Press  Room  mural  is  a  work  of  art  within 
the  meaning  of  San  Francisco  Charter  Section  3.601,  and  a  fixture 
of  City  Hall.   Any  damage  to  the  mural  constitutes  an  alteration 
that  must  first  be  approved  by  the  Art  Commission.   The 
appropriate  action  for  the  Art  Commission  to  take  in  the  face  of 
any  damage  to  the  mural  is  to  advise  the  Chief  Administrative 
Officer  of  the  problem,  since  he  the  officer  empowered  to  protect 
the  premises  of  City  Hall. 

You  are  so  advised. 


Respectfully  submitted, 
GEORGE  AGNOST 


Deputy  City  Attorney 


'^fl^  /!/ 


rudith  A.  Boyajian 
Deputy  City  Attorn 


APPROVED : 


La 


AGNOST     0 


~^JT 


GEORGE  AGN$ST 
City  Attorney 


2727D 


ity  and  County  of  San  Francisco: 


Office  of  City  Attorney 


lifT    .  G«orgo  Agnost, 

Jt  City  Attorney 


SUBJECT; 


1ESTED  BY: 


PREPARED  BY: 
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Civil  Service  Commission  Jurisdiction  over  Grant 
Funded  Programs 


Dianne  Feinstein 
Mavor 

Burk  E.  Delventhal 
Mara  E.  Rosales 
Deputy  City  Attorneys 


DOCUMENTS  DEPT. 
DEC  6     1984 

SAN  FRANCISCO 
pi  i-n  \(*   •  mo  a  p  v 


QUESTION  Pi       CD 

Do  proposals  lor  qrant  awards  funded  from  federal,  state  or 
City  monies  contemplate  either  the  creation  of  positions  in  City 
service  or  the  award  of  personal  services  contracts  within  the 
meaning  of  San  Francisco  Cnarter  Section  3.300  so  as  to  come 
within  tae  jurisdiction  of  the  Civil  Service  Commission? 

CONCLUSION 


Wnere  federal,  state  or  Citv 
Dart  of  a  Droposed  program,  the  re 
Citv  a--.  i  recipient  determines  Civi 
jurisui  tion.  Gonerallv,  where  Ci 
merely  a  conduit  of  feueral,  state 
for  tie  rendition  of  services  or  t 
tor  or  on  oehalf  of  individuals  in 
governmental  entity,  neitner  a  per 
position  in  a  City  department  or  o 
of  tne  grant  and  the  Civil  Service 
in  tnese  cases. 


monies  are  used  to  fund  all  or 
I  - .     io  created  between  the 
1  Service  Commission 
ty  grant-funding  agencies  are 

or  City  funded  grant  awards 
he  provision  of  facilities  to, 

tne  community  rather  than  the 
sonal  services  contract  nor  a 
ffi;_e  is  created  by  the  award 

Commission  has  no  jurisdiction 


INTRODUCTION 

lany  oninions  have  been  written  jy  this  office  concerning 
Civil  Service  Commi ss ion  (hereinafter  "Commission")  jurisdiction 
over  "personal  services  contracts",  (e.g..  City  Attorney's 
Opinions  79-57;  40-70.)   At  least  one  opinion  has  addressed  the 
issue  of  Commission  jurisdiction  where  state  law  either  mandates 
or  encourages  contracting  out  for  "personal  services"  witn  the 
private  sector.  (City  Attorney  Opn .  33-23). 
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By  written  request  and  througn  discussions  with  vour  staff, 
you  have  advised  this  office  of  certain  facts  that  raise  the 
question  whetner  the  Commission  has  jurisdiction  to  review  all 
grant  awards  made  by  City  grant-giving  agencies  to  private 
non-profit  agencies. 

At  the  outset,  it  is  important  to  state  that  the  legal 
issues  you  raise  are  both  interesting  and  novel.   Extensive  and 
thorough  research  has  not  produced  any  substantial  or  definitive 
case  law  on  the  subject.   However,  a  study  of  the  relevant 
authority  qoverning  civil  service  principles  has  proved 
instructive  and  helpful  in  analyzing  the  issues  and  conclusions 
drawn  nerein. 

You  nave  advised  us  of  the  following  facts.   The  City 
receives  grant-assistance  monies  from  the  state  and  federal 
governments  to  administer,  distribute  and  award  to  eliqible 
non-profit  agencies.   Fhe  non-profit  recipient  designs  a  program 
it  wants  funded  and  applies  to  a  special  qrant-giving/planning 
department  of  the  Citv  (e.g.  Mayor's  Criminal  Justice  Council, 
Office  of  Community  Development,  Community  Substance  Abuse,  etc.) 
for  funding.   In  some  cases,  the  City  uses  its  own  monies  for 
tnese  purposes . 

The  grant  awards  are  for  comprehensive  programs  of 
services,  general1   involving  numerous  personnel  and  the  use  of 
the  recipient's  own  facilities.   Tne  Citv  often  does  not  have  the 
type  of  facilitie:      led  to  provide  these  services  and  this  is  a 
critical  consider     i  in  the  funding  decision. 

The  City  does  not  supervise  the  recipient's  employees  or 
their  joo  performance.   Rather  the  City  provider  oversight  and 
technical  assistance  to  ensure  that  grant  funds  from  the  City  are 
oeing  spent  in  accor  lance  with  tne  terms  of  the  grant.   The  grant 
recipient  aoes  not  t     C  services  to,  for  or  on  behalf  of  a  City 
department  but  to  the  residents  of  San  Francisco  who  are  in  need 
of  the  particular  services  the  recipient  offers. 

ANALYSIS 

Section  d.30'J  (a)  of  the  San  Francisco  Charter  (hereinafter 
"  :-iarter"  )  provides, 

All  positions  in  all  departments  and  offices 
of  the  city  and  county  .  .  .  where  the 
compensation  is  Daid  by  the  city  and  county  shall 
be  filled  from  tne  lsts  of  eligibles  prepared  by 
the  civil  service  commission. 
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The  civil  service  provisions  embrace  only  permanent 
positions  held  or  to  be  held  by  city  employees  and  do  not  oertain 
to  work  or  services  rendered  by  independent  contractors.   ( Estate 
of  McMillin  (1956)  4b  Cal.2d  121;  Kennedy  v.  Ross  (1946)  28 
Cal.2d  569,  San  Francisco  v.  Boyd  ( 1941  )  17  Cal .2d  606. 

The  theme  underlyinq  the  concept  of  a  civil  service  system 
is  that  the  State  or  municipality  must  resort  to  the  services  of 
civil  servants,  and  not  independent  contractors  in  the  private 
sector,  to  pertorm  the  continuous,  routine,  daily  tasks  for  the 
operational  needs  of  the  public  entity.   (See  Burum  v.  State 
Compensation  Ins.  Fund  (1947)  30  Cal. 2d  575,  582;  Kennedy,  supra; 
Boy  3. ,  supra ;  State  Compensation  Insurance  Fund  v.  Riley  (19  3  7)  9 
Cal. 2d  12o;  California  State  Employees  Association  v.  Williams 
(1^70)  7  Cal.App.3d  390;  County  of  Los  Angeles  v.  Ford  (1953)  121 
Cal.App.2d  407,  Stockourger  v.  Riley  (1937)  21  Cal. Add. 2d  165; 
see  also  City  Attorney  Opinions  80-70;  80-33;  79-57.) 

In  view  of  the  Commission's  broad  authority  to  protect  the 
merit  system  against  dissolution,  prior  opinions  of  this  office 
have  concluded  tnat  the  Commission  has  the  power  to  review  all 
proposed  personal  services  contracts  to  determine  whether  the 
Commission  has  jurisdiction  to  provide  the  requested  services 
tnrouqh  the  classified  civil  service  (City  Attorney  Opns .  79-57, 
30-70.  ) 

Stated  otherwise,  if  the  contract  calls  for  personal 
services  to  oe  rendered  to,  for  or  on  benalf  of,  a  City 
department,  then  the  Commission  must  look  at  it  and  decide 
whetner  tne  services  should  be  provided  through  the  merit  system 
or  by  the  private  sector. 

Hence,  the  precise  question  before  us  is  whether  proposals 
for  grant  awards  involve  the  rendition  of  personal  services  to, 
for  or  on  behalf  of  the  public  entity  so  as  to  require  their 
review  by  the  Commission  before  they  are  awarded.   Clearlv,  the 
facts  presented  to  us  do  not  establish  an  employer-employee 
relationship  between  the  City  and  the  recipients  of  grant 
awards.   While  tne  recipient  receives  funds  for  a  proaram  of 
services,  neither  tne  recipient  nor  its  employees  fill  positions 
in  a  department  or  office  of  the  City.   Thus,  the  only  question 
tnat  remains  is  whether  grant  awards  can  be  said  to  be  personal 
services  contracts. 

Legal  scholars  and  the  courts  envision  contractina  for 
personal  services  as  creating  that  relationsnip  whereby  the 
public  entity  tenders  consideration  and  in  exchange  receives  or 
procures  services  it  desires  for  its  operational  needs  from  the 
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private  sector  rather  than  from  its  own  puDlic  employees  (Armed 
Services  Procurement  Regulations  (ASPR)  Section  22-102. 1(a) 
quoted  in  Katz,  Service  Contracting  and  the  Right  of  Civil 
Service  Personnel  (1971)  4  Public  Contract  Law  Journal  1;  Miller, 
A  Iminist ration  by  Contract:  A  New  Concern  for  tne  Administrative 
Lawyer  ~(T961  )  36  N.Y.U.  Law  Review  957,  968;  See  Heyman, 
Government  bv  Contract;   boon  or  Boner  (1961)  21  Pub. Ad.  Rev.  59, 
61;  1  Pub.  Emplv.  Bargain.  CCH  paragrapn  3525  (1977).   See  also 
S t ate  C i vil  Service  Law  -  Civil  Service  Restrictions  on 
ConTr"a~c~tina  Out  by  State  Agencies  (1930)  55  Wash.  Law  Rev.  419 
and  cases  and  journals  cited  therein.) 

The  general  characteristics  of  a  grant  award  have  been 
described  as  follows  and  are  typical  of  the  grants  awards  in 
question : 

(1)   The  basic  intent  and  purpose  is  to  stimulate,  support, 
or  aid  another  party's  activities;  (2)  the  government  asks  the 
recipient  to  define  wnat  it  will  do  to  achieve  the  objectives  of 
the  program.   This  is  usually  accomplisned  through  submission  of 
a  proposal.   The  recipient  is  responsible  for  deciding  what  that 
proposal  will  be  or  how  it  will  obtain  the  results  it  seeks;  (3) 
there  is  no  buyer-seller  relationship  and  the  government's  role 
is  that  of  patron  or  partner;  (4)  the  relationship  is  less  formal 
and  expressed  in  less  detail  than  a  procurement  relationship;  (5) 
price  or  estimated  cost  of  project  plays  a  small  role  in 
selection  of  recipient.   (U.  S.  Commission  on  Government 
Procurement  Report  (1972)  Vol.3.  Part  F,  Federal  urant  T/De 
Assistance  Programs.) 

These  features  define  a  relationship  whereby  the  public 
entity  offers  assistance,  quidance,  stimulation  or  supervision  on 
a  proiect  or  program  to  the  recipient.   The  recipient  in  turn, 
utilizes  the  support  of  the  governmental  body  to  acnieve  a 
particular  objective. 

Other  significant  factors  relative  to  grant  awards  are  that 
the  supervision  or  control  exercised  by  the  City  is  minimal  at 
best  and  primarily  restricted  to  technical  assistance.   Second, 
the  contemplated  tasks  or  services  are  not  to  be  rendered  to,  for 
or  on  benalf  of  the  City.   Instead,  the  recipient  provides 
services  to  the  community  to  respond  to  a  need  for  those 
particular  services.   Tne  relationship  between  the  City  and  the 
recipient  in  some  wavs  resemoles  tnat  between  an  independent 
contractor  and  the  City:   recipient  nas  sole  control  over  its 
employees,  provides  the  facilities,  and  offers  highly  specialized 
services.   However,  a  critical  factor  weighing  against 
independent  contractor  status  is  tnat  tne  recipient  does  not 
perform  services  to,  for,  or  on  behalf  of  the  City. 
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These  considerations  compel  tne  conclusion  that  the 
provision  of  grant-assistance  funds  to  grant  recipients  does  not 
create  a  personal  services  contract  within  the  scope  of  civil 
service  principles. 

In  a  related  context  a  similar  result  was  reached  by  the 
California  Attorney  General  in  two  recent  opinions.  (58 
Oon. Cal .Atty .Gen.  586,  Aug.  14,  1375;  63  Oon.  Cal .Atty .Gen .  290, 
Apr .  10 ,  1980.  ) 

Tne  precise  issue  in  58  Opn .Cal .Atty .Gen .  586  was  whether 
grant  awards  made  by  the  Office  of  Criminal  Justice  Planning  in 
accordance  with  the  Omnibus  Crime  Control  and  Safe  Street  Act  of 
1968  (42  U.S.C.  sec.  3701  et  seg . )  constituted  personal  services 
contracts  pursuant  to  Government  Code  section  14730,  requirinq 
screening  and  approval  by  the  Department  of  General  Services  of 
certain  "contracts." 

63  Opn .Cal .Atty .Gen .  290  concerned  an  identical  question 
but  the  grant  awards  there  were  given  by  the  California 
Department  of  Aging  Dursuant  to  the  Comprehensive  Older  Americans 
Act  Amendments  of  1978  (42  U.S.C.  sec.  3001  et  seg. ) 

In  both  cases,  the  Attorney  General  weighed  the  facts.   The 
State  was  a  condui  t  of  the  federal  funds  and  the  State  did  not 
procure  goods  or  services  from  tne  recipient  in  the  usual 
contract  sense.   Any  controls  exercised  by  the  State  were  to 
ensure  that  the  funds  were  properly  expended  and  accounted  for. 
The  conclusion  reached  by  the  Attorney  General  was  tnat  grant 
awards  like  those  before  it  that  called  for  assistance  not 
procurement  services  did  not  fall  within  the  definition  of 
personal  services  contracts. 

Prior  opinions  of  tnis  office  also  support  tne  conclusion 
that  grant  awards  are  not  personal  services  contracts  within  the 
contemplation  of  tne  Charter.   Tne  question  posed  in  Opinion 
73-90  was  whether  the  Purchaser,  pursuant  to  his  authority  to 
enter  into  personal  services  contracts  required  by  City 
departments  (Cnarter  §  7.100),  was  required  to  negotiate  and 
execute  the  Mayor's  Criminal  Justice  Council  operating  aqency 
agreements.   We  concluded  that  since  the  Mayor's  Criminal  Justice 
Council  agreements  were  not  required  by  City  departments  but  were 
to  benefit  third  parties,  the  agreements  were  not  personal 
services  contracts  within  the  meaning  of  the  Charter.  (See  also 
Opn.  73-7.)   Tnerefore,  the  Purchaser  was  neither  required  nor 
empowered  to  review  tne  negotiations  for  and  excecution  of 
operating  agency  aqreements  oetween  the  Citv  and  third  party 
recipients  of  grant  lunds. 
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The  Purchaser's  review  of  proposed  personal  services 
contracts  required  by  the  City  pursuant  to  Charter  Section  7.1U0 
is  necessary  to  ensure  tne  City's  money  will  be  used  in  the  most 
economic  fashion.   (Opn.  73-90,  d.  2.)   However,  the  purposes 
underlying  Section  7.100  are  not  served  or  applicaole  when 
federal,  state  or  Citv  grant  monies  are  channeled  throuqh  City 
departments  to  benefit  recipients  in  the  community.   Federal  and 
State  government  grantors  usuallv  provide  guidelines, 
regulations,  and  administrative  safeguards  to  protect  against 
abuse  by  recipients  of  grant  funds.   These  same  rules  also 
delineate  how  the  funds  are  to  be  expended.  City  grant  funding 
agencies  also  carefully  supervise  the  expenditure  of  City  funds 
in  the  same  fashion. 


Similarly,  the  Commission's  implied  Dower  to  review 
personal  services  contracts  required  by  tne  City  finds  its 
qenesis  in  "an  implicit  necessity  for  protecting  the  policy  of 
tne  organic  civil  service  mandate  against  dissolution  and 
destruction."  (California  State  employees  Association  v. 
■.. i  1  1  lams  ,  supra,  7  Cal.App.3d  390,  397.)   Tnis  legitimate  concern 
is  not  jeopardized,  however,  when  tne  recipients  of  grant  awards 
provide  services  to,  for  or  on  behalf  of  parties  otner  than  the 
City.   Tne  ideals  of  efficiency  and  expediency  in  government 
underlying  the  merit  system  are  likewise  not  impaired  by  allowing 
proposals  for  grant  awards  to  be  awarded  without  tne  Commission's 
review.   Since  the  recipients'  progress  is  monitored  by  tne 
Citv's  overseeing  agency  it  can  address  any  potential  for  abuse. 

In  sum,  tne  aforementioned  special  characteristics  of  a 
qrant  award  make  it  significantly  different  from  a  personal 
services  relat lonsnip.   And,  in  view  of  the  policies  underlying 
the  Commission's  jurisdiction  to  review  proposed  personal 
services  contracts,  it  must  be  concluded  that  the  Commission  does 
not  have  jurisdiction  to  review  proposed  grant  awards.   Hence  a 
line  of  demarcation  can  be  drawn  between  personal  services 
contracts  and  grant  awards.   The  former  play  a  central  role  in 
the  governmental  procurement  process,  the  latter  contemplate  the 
rendition  of  some  service  or  the  institution  of  a  program  under 
circumstances  where  it  is  not  rendered  to,  for  or  on  behalf  of 
the  government.   The  former  are  subject  to  the  jurisdiction  of 
the  Commission,  the  latter  are  not.   A  word  of  caution  is 
appropriate.   What  is  important  is  not  the  label  or  the  medium  of 
tne  r elationsni p.   Rather  the  inquiry  must  focus  upon  the 
function  that  is  to  be  discharged  with  tne  public  entity.   Should 
the  grant  award  involve  the  undertaking  of  a  program  tnat 
traditionally  or  historically  has  been  performed  by  civil 
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servants  or  concern  a  basic  governmental  function,  then  such  a 
grant  award  would  be  deemed  to,  for  or  on  behalf  of  the 
government.   However,  the  mere  fact  that  tne  grant  award  involves 
sone  benefit  to  the  community  or  some  individuals  does  not  make 
it  into  a  personal  services  contract. 

Conversely,  if  the  characteristics  of  a  grant  award  do  not 
resemble  the  elements  typical  of  an  assistance  relationsnip  or 
where  a  grant  award  requires  active  participation  bv  tne  City, 
i.e.,  in  addition  to  financing  tne  entire  program  or  project  tne 
Citv  imooses  regulations,  requirements,  responsibilities  to  such 
an  extent  that  it  exercises  a  significant  degree  of  control  over 
proqram  design,  management,  direction,  performance  of  employees, 
etc.,  then  the  matter  should  be  referred  to  the  Commission  for 
its  review.   In  this  case,  Commission  screening  is  necessarv 
since  the  City's  role  may  be  akin  to  an  employer  or  procurer  and 
not  a  patron.   Without  any  review  by  tne  Commission,  grant 
awarding  by  the  City  in  this  case  may  result  in  awarding  grants 
to  a  recipient  wlio  proposes  to  provide  services  to,  for  or  on 
behalf  of  tne  City  that  can  be  adequately  performed  by  civil 
servants.   Thus,  in  cases  of  doubt,  the  matter  should  oe    referred 
to  tne  Commission. 

For  your  guidance,  grant  awards  that  do  not  require 
Commission  review  are  those  made  to  recipients  who  are  (i) 
non-profit  (ii)  provide  services  to,  for,  and  on  behalf  of  San 
Francisco's  residents  and  (iii)  meet  the  elements  of  an 
assistance  relationship  outlined  above.   Examples  of  eligible 
recipients  are  those  who  provide  services  in  such  areas  as: 
juvenile/adult  delinquency  prevention;  community  cultural  ana 
educational  development  (e.g.,  painting  of  murals,  conducting 
music,  tneatre,  art  workshops,  organizing  parades  or  street 
fairs)  community  job  training,  community  health  and  mental 
health;  community  safety  awareness;  community  youth,  children  and 
senior  programs. 

The  role  of  tne  recipient  and  the  City  must  be  examined 
carefully.   Generally,  if  the  recipient  is  eligible  to  receive 
assistance  from  the  City,  and  the  Citv's  role  is  limited  to 
imposing  restrictions  to  ensure  tnat  funds  are  properly  expended 
and  accounted  for  and  to  providing  technical  support,  then  the 
grant  award  is  outside  the  scope  of  the  Commission  jurisdiction 
and  need  not  be  suomitted  to  the  Commission  for  its  review. 
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The  Controller  may  certify  the  availability  of  funds  for 
those  proposals  tor  grant  awards  outside  ot  the  Commission's 
jurisdiction  as  set  forth  above  without  Commission's  review  and 
approval . 


You  are  so  advised. 


Respectfully  submitted, 


APPROVED: 


G  ECmu  z.    i\\3 .' 
CITY  ATTORNEY 


GEORGE  AGNOST 
CITY  ATTORNEY 


Bfrk  E.  Delventfhal 
Deputy  City  Attorney 


%j» 


MaYa  E.  Rosales 
Deputy  City  Attorney 


4461D 


:ity  and  County  of  San  Francisco: 


Office  of  City  Attorney 


George  Agnost, 
City  Attorney 


November  26.  1984 


OPINION  NO.  84-30 


SUBJECT: 


Whether  declarations  under  penalty  of 
perjury  may  be  used  in  lieu  of  the 
affidavits  required  by  the  Real  Property 
Transfer  Tax  Ordinance. 


REQUESTED  BY:   MICHELLE  CORWIN 

Acting  County  Recorder 


PREPARED    BY: 


JULIAN    E.     HULTGHEN 
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QUESTION  PRESENTED 


Whether  the  requirement  of  the  Real  Property  Transfer  Tax 
Ordinance  that  affidavits  be  submitted  to  the  Recorder  stating 
information  that  is  necessary  for  determination  of  the  proper 
transfer  tax  is  satisfied  by  submission  of  that  information  in 
unsworn  declarations  under  penalty  of  perjury? 

CONCLUS ION 

Unsworn  declarations  under  penalty  of  perjury,  executed 
pursuant  to  Code  of  Civil  Procedure  Section  201b. b.  may  be  used 
with  the  same  force  and  effect  as  the  affidavits  required  by  the 
Real  Property  Transfer  Tax  Ordinance. 

ANALYSIS 

The  passage  by  the  Board  of  Supervisors  of  Ordinance  No. 
33-84  (effective  February  18,  1984)  made  several  changes  in  the 
Real  Property  Transfer  Tax  Ordinance.   Among  them  was  the 
amendment  of  Section  11  (now  codified,  and  hereafter  referred  to. 
as  Section  1111)  to  provide,  in  part,  as  follows: 

"With  every  document  subject  to  Lax 
hereunder  which  is  submitted  for  recordation, 
there  shall  also  be  submitted  a  separate 
affidavit  stating  all  relevant  information  that 
is  necessary  for  the  determination  of  the  proper 
transfer  tax .  .  .  .  " 

In  addition,  sections  1111. 1  and  1115(c)  of  the  codified 
ordinance  empower  the  Recorder  to  require  the  furnishing  of 
affidavits  to  substantiate  taxpayers'  claims  either  that  no  i ax 
is  due  or  that  less  tax  is  duo  than  calculated  by  the  Recorder. 


15)  864  1952 
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"Affidavit"  is  defined  in  Code  of  Civil  Procedure  Section 
2003  as  "a  written  declaration  under  oath,  made  without  notice  to 
the  adverse  party."   Among  other  things,  affidavits  may  be  used 
to  verify  pleadings  and  other  papers  used  in  litigation  (Code  of 
Civil  Procedure  Section  2009).  in  lieu  of  testimony  in 
administrative  hearings  (C-overnment  Code  Section  11514).  as 
evidence  of  publication  of  documents  or  notices  (Code  of  Civil 
Procedure  Section  2010)  and  to  verify  or  establish  a  wide  range 
of  facts  reguired  by  various  state  statutes.   Preparation  of  an 
affidavit  reguires  an  appearance  before  an  "officer  authorized  to 
administer  oaths"  (Code  of  Civil  Procedure  Section  2012).  usually 
a  notary  public.   The  affiant  is  sworn  by  the  notary  and  executes 
the  document.   The  notary  then  completes  and  signs  the  jurat  (the 
notary's  certification  of  when,  where  and  before  whom  the 
affidavit  was  sworn). 

Section  2015.5  of  the  Code  of  Civil  Procedure  allows,  in 
certain  circumstances,  the  use  of  a  declaration  under  penalty  of 
perjury  in  lieu  of  an  affidavit  otherwise  reguired  by  law.   That 
section  provides,  in  pertinent  part,  as  follows: 

"Whenever,  under  any  law  of  this  state  or 
under  any  rule,  regulation,  order  or  reguirement 
made  pursuant  to  the  law  of  this  state,  any 
matter  is  reguired  or  permitted  to  be  supported, 
evidenced,  established,  or  proved  by  the  sworn 
statement,  declaration,  verification,  certifi- 
cate, oath  or  affidavit,  in  writing  of  the  person 
making  the  same  (other  than  a  deposition  or  an 
oath  of  office,  or  an  oath  reguired  to  be  taken 
before  a  specified  official  other  than  a  notary 
public),  such  matter  may  with  like  force  and 
effect  be  supported,  evidenced,  established  or 
proved  by  the  unsworn  statement,  declaration, 
verification,  or  certificate,  in  writing  of  such 
person  which  recites  that  it  is  certified  or 
declared  by  him  or  her  to  be  true  under  penalty 
of  perjury,  is  subscribed  by  him  or  her.  and  (1), 
if  executed  within  this  state,  states  the  date 
and  place  of  execution,  or  2).  if  executed  at  any 
place,  within  or  without  this  state,  states  the 
date  of  execution  and  that  it  is  so  certified  or 
declared  under  the  laws  of  the  State  of 
California." 

Under  the  language  of  this  statute,  affidavits  which  are 
reguired  or  permitted  under  state  law.  or  under  some  rule, 
regulation,  order  or  reguirement  made  pursuant  to  state  law  may 
be  replaced  by  declarations  under  penalty  of  perjury.   Are  the 
affidavits  provided  for  in  San  Francisco's  Peal  Property  Transfer 
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Tax  Ordinance  required  or  permitted  under  "any  law  of  this  si. rite 
or  under  any  rule,  regulation,  order  or  requirement  made  pursuant 
to  the  law  of  this  state"?   If  so.  they  may  be  replaced  with 
equal  force  and  effect  by  declarations  under  penalty  of  perjury. 

The  duties  of  the  County  Recorder  are  set  out  in  the 
Government  Code  Sections  27200.  et  seq.   Section  27201  provides 
as  follows: 

"The  recorder  shall,  upon  payment  of  proper 
fees  and  taxes,  accept  for  recordation  any 
instrument,  paper,  or  notice  which  is  authorized 
or  required  by  law  to  be  recorded,  if  such 
instrument,  paper,  or  notice  contains  sufficient 
information  to  be  indexed  as  provided  by  statute 
and  is  photographically  reproducible.   The  county 
recorder  shall  not  refuse  to  record  any  instru- 
ment, paper,  or  notice  which  is  authorized  or 
required  by  law  to  be  recorded  on  the  basis  of 
its  lack  of  legal  sufficiency."   (Emphasis  added.) 

Under  this  section,  it  is  the  responsibility  of  the 
Recorder  to  collect  the  proper  fees  and  taxes  before  acceptance 
of  instruments  for  recordation.   To  enable  the  Recorder  to  carry 
out  this  duty  to  collect  proper  transfer  taxes,  the  Board  of 
Supervisors  has  included  in  Ordinance  No.  33-84  the  requirement 
that  a  document  submitted  for  recording  be  accompanied  by  an 
affidavit  "stating  all  relevant  information  that  is  necessary  for 
the  determination  of  the  proper  transfer  tax."   The  Ordinance 
further  mandates  that,  in  accepting  the  document  for  recordation, 
the  Recorder  "shall  rely  upon  the  .  .  .  affidavit  of  relevant 
information  accompanying  the  document."   Thus,  the  Recorder's 
statutory  duty  to  collect  proper  transfer  taxes  is  clarified  and 
performance  is  facilitated  by  requiring  the  affidavit  of  tax 
information.  The  requirement  in  the  ordinance  for  submission  of 
transfer  tax  affidavits  is  clearly  a  regulation  made  in  support 
of  and  pursuant  to  the  state  law  requirement  that  proper  taxes  be 
paid  before  recordation.   Since  the  ordinance's  affidavit 
requirement  is  a  regulation  made ' pur suant  to  state  law.  Code  of 
Civil  Procedure  Section  201b. b  applies  and  declarations  under 
penalty  of  perjury  may  be  used  in  lieu  of  affidavits. 

This  conclusion  is  supported  by  a  1957  opinion  of  the 
California  Attorney  General.   In  concluding  that  corporate 
documents  filed  with  the  Secretary  of  state  could  be  validly 
attested  to  "under  penalty  of  perjury",  the  Attorney  General 
stated : 

"Section  201b. b  of  the  Code  of  Civil 
Procedure  is  likewise  applicable  to 

certifications  or  declarations  required  to  be 
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filed  with  state  agencies  or  officers 
genera  1 ly . " 


"We  conclude  that  Code  of  Civil  Procedure 
Section  2015.5  which  permits  an  unsworn  written 
statement  'under  penalty  of  perjury',  is 
applicable  ...  to  attestations  generally  which 
are  reguired  or  permitted  to  be  filed  with  any 
state  agency  or  officer."   (30  Ops.  Cal . Atty .Gen. 
294.  295-296.) 

That  the  County  Recorder  is  a  "state  officer"  is  clear.   A 
county  is  a  political  division  of  the  State  (Government  Code 
Section  23000)  and  a  County  Recorder  is  an  officer  of  a  county 
(Government  Code  Section  24000).   Therefore,  under  the  Attorney 
General's  opinion,  attestations  which  are  reguired  to  be  filed 
with  a  County  Recorder  may  be  in  the  form  of  declarations  under 
penalty  of  perjury. 

A  final  related  question  is  this:   Will  prosecution  for 
perjury  lie  if  material  statements  in  a  declaration  under  penalty 
of  perjury  are  untrue? 

Perjury  is  defined  in  Penal  Code  Section  118.   Under  common 
law.  and  the  original  language  of  the  section,  perjury  was 
committed  only  if  the  accused  was  sworn  and  knowingly  made  untrue 
statements  while  under  oath.   (People  v.  Simpton   (1901)  133  Cal. 
367.  369;  People  v.  Smith  (1967)  248  Cal.App.2d  134.  136.) 
Howver,  Section  118  was  amended  in  1955  to  broaden  the  definition 
to  include  false  statements  made  "under  penalty  of  perjury".    In 
its  present  form.  Penal  Code  Section  118  provides,  in  pertinent 
part,  as  follows: 

"Every  person  who.  having  taken  an  oath  that 
he  will  testify,  declare,  depose,  or  certify 
truly  before  any  competent  tribunal,  officer,  or 
person,  in  any  of  the  cases  in  which  such  an  oath 
may  by  law  of  the  State  of  California  be 
administered,  wilfully  and  contrary  to  such  oath, 
states  as  true  any  material  matter  which  he  knows 
to  be  false,  and  every  person  who  testifies ._ 
declares,  deposes,  or  certifies  under  penalty  of 
P <2 r  jury  i n  any  of  the  cases  in  which  such 
testimony,  declarations,  deposit  ip.ns .  or 
certification  is  permitted  by  law  of  the  State  of 
California.  _u_n  de  r  pen  alt  y_  of  perjury  and  wilfully 
states  as  true  any  material  matter  which_he_knows 
to  be  false,  is  guilty  of  perjury."   (Emphasis 

added  .  ) 
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Under  this  language,  a  false  statement  may  constitute 
perjury  whether  made  under  oath  or  in  a  declaration  under  penalty 
of  perjury.   In  either  case,  however,  the  oath  or  declaration 
must  be  authorized  or  required  by  law.   (People  v.  White  (1954) 
122  Cal.App.2d  551.  552.)   The  "law"  authorizing  the  oath  or 
declaration  need  not  be  a  state  statute  but  may  be  a  local 
ordinance  if  the  ultimate  authority  for  the  local  ordinance  is 
derived  from  state  law.   (People  v.  Ziady  (1937)  8  Cal.2d  149.) 

In  the  Ziady  case  the  court  was  called  upon  to  determine 
whether  false  statements  in  an  affidavit  reguired  by  a  Los 
Angeles  County  ordinance  would  support  a  prosecution  for 
perjury.   State  law  made  it  the  duty  of  the  County  to  provide  aid 
for  indigent  residents  and.  to  this  end,  authorized  the  county  to 
set  policy  as  to  the  amount  of  property  a  person  might  have  while 
receiving  aid.   To  carry  out  this  duty  the  county  enacted  an 
ordinance  requiring  applicants  for  aid  to  submit  affidavits 
stating  the  nature,  location  and  value  of  their  property.   The 
court  determined  that,  while  state  statute  did  not  expressly 
authorize  the  county  to  require  affidavits,  the  statutory  duty  to 
provide  indigent  aid  and  to  establish  policy  relating  to  property 
ownership  of  applicants  created  an  implied  authorization  to 
require  affidavits  as  a  reasonable  means  ot  determining  the 
relevant  facts.   The  court's  holding,  at  pages  157  and  158.  was  • 
that: 

".  .  .a  regulation  or  rule  of  the  board  ot 
supervisors,  which,  under  the  statutes  of  this 
state  and  the  charter  of  the  County  of  Log 
Angeles,  the  board  was  clothed  with  power  to 
adopt,  is  a  law  of  this  state  within  the  meaning 
of  section  118  of  the  Penal  Code  defining  the 
crime  of  perjury  and  ...  a  false  statement  in 
an  affidavit  required  by  said  rule  or  regulation 
renders  the  person  making  said  affidavit  guilty 
of  the  crime  of  perjury." 

Under  this  holding,  the  provision  of  Section  1111  of  the 
Real  Property  Transfer  Tax  Ordinance,  which  requires  that  an 
affidavit  of  transfer  tax  information  accompany  each  document 
submitted  for  recording,  is  "a  law  of  the  state  within  the 
meaning  of  Section  118  of  the  Penal  Code."   Government  Code 
Section  27201  necessarily  makes  it  the  Recorder's  duty  to 
determine  foes  and  taxes  and  to  receive  payment  of  "proper  fees 
and  taxes"  before  accepting  any  document  for  recording.   To 
enable  the  Recorder  to  comply  with  this  duty  the  Board  of 
Supervisors  has  elected  to  require  submission  of  affidavits  of 
transfer  tax  information  and  to  enjoin  the  Recorder  to  rely  on 
them  in  determining  the  proper  tax  obligations.   The  affidavit 
reguirement  is  a  reasonable  method  of  complying  with  the 
statutory  mandate  of  Government  Code  Section  27201  that  the 
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Recorder  determine  and  collect  proper  transfer  taxes  before 
recording.   Therefore,  the  affidavit  requirement  of  the  ordinance 
is  impliedly  authorized  by  Government  Code  Section  27201  and  is 
"a  law  of  the  State"  sufficient  to  support  perjury  prosecutions 
under  Penal  Code  Section  118. 

Respectfully  submitted. 

GEORGE  AGNOST.  City  Attorney 
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Deputy  Ci 
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